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B. THE PENAL THEORIES IN ACTION
1. WHO SHOULD BE PUNISHED?

THE QUEEN v. DUDLEY AND STEPHENS

Queen’s Bench Division, 1884.
14 Q.B.D. 273.

Lorp CoLerRIDGE, C.J. The two prisoners, Thomas Dudley and Edwin
Stephens, were indicted for the murder of Richard Parker on the high seas
on the 25th day of July in the present year. They were tried before my
Brother Huddleston at Exeter on the 6th of November, and, under the
direction of my learned Brother, the jury returned a special verdict, the !
legal effect of which has been argued before us, and on which we are now
to pronounce judgment.

The special verdict as * * * it is finally settled before us is as follows.

[TThat on July 5, 1884, the prisoners, Thomas Dudley and Edward
Stephens, with one Brooks, all able-bodied English seamen, and the
deceased also an English boy, between seventeen and eighteen years
of age, the crew of an English yacht, a registered English vessel, were
cast away in a storm on the high seas 1600 miles from the Cape of
Good Hope, and were compelled to put into an open boat belonging to
the said yacht. That in this boat they had no supply of water and no
supply of food, except two 1lb. tins of turnips, and for three days they
had nothing else to subsist upon. That on the fourth day they caught
a small turtle, upon which they subsisted for a few days, and this was
the only food they had up to the twentieth day when the act now in
question was committed. That on the twelfth day the remains of the
turtle were entirely consumed, and for the next eight days they had
nothing to eat. That they had no fresh water, except such rain as they
from time to time caught in their oilskin capes. That the boat was
drifting on the ocean, and was probably more than 1000 miles away
from land. That on the eighteenth day, when they had been seven
days without food and five without water, the prisoners spoke to
Brooks as to what should be done if no succour came, and suggested
that some one should be sacrificed to save the rest, but Brooks
dissented, and the boy, to whom they were understood to refer, was
not consulted. That on the 24th of July, the day before the act now in
question, the prisoner Dudley proposed to Stephens and Brooks that
lots should be cast who should be put to death to save the rest, but
Brooks refused to consent, and it was not put to the boy, and in point
of fact there was no drawing of lots. That on that day the prisoners
spoke of their having families, and suggested it would be better to kill
.the boy that their lives should be saved, and Dudley proposed that if
there was no vessel in sight by the morrow morning the boy should be
killed. That next day, the 25th of July, no vessel appearing, Dudley
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told Brooks that he had better go and have a sleep, and made signs to
Stephens and Brooks that the boy had better be killed. The prisoner
Stephens agreed to the act, but Brooks dissented from it. That the boy
was then lying at the bottom of the boat quite helpless, and extremely
weakened by famine and by drinking sea water, and unable to make
any resistance, nor did he ever assent to his being killed. The prisoner
Dudley offered a prayer asking forgiveness for them all -if either of
them should be tempted to commit a rash act, and that their souls
might be saved. That Dudley, with the assent of Stephens, went to the
boy, and telling him that his time was come, put a knife into his
throat and killed him then and there; that the three men fed upon the
body and blood of the boy for four days; that on the fourth day after
the act had been committed the boat was picked up by a passing
vessel, and the prisoners were rescued, still alive, but in the lowest
state of prostration. That they were carried to the port of Falmouth,
and committed for trial at Exeter. That if the men had not fed upon
the body of the boy they would probably not have survived to be so
picked up and rescued, but would within the four days have died of
famine. That the boy, being in a much weaker condition, was likely to
have died before them. That at the time of the act in question there
was no sail in sight, nor any reasonable prospect of relief. That under
these circumstances there appeared to the prisoners every probability
that unless they then fed or very soon fed upon the boy or one of
themselves they would die of starvation. That there was no apprecia-
ble chance of saving life except by killing some one for the others to
eat. That assuming any necessity to kill anybody, there was no _
greater necessity for killing the boy than any of the other three men. e
But whether upon the whole matter by the jurors found the killing of
Richard Parker by Dudley and Stephens be felony and murder the
jurors are ignorant, and pray the advice of the Court thereupon, and
if upon the whole matter the Court shall be of opinion that the killing
of Richard Parker be felony and murder, then the jurors say that
Dudley and Stephens were each guilty of felony and murder as alleged
in the indictment.
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