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Patent Industry noun – 
a sector of economic activity organized 
around extracting value from two 
products: patent protection and 
protection from patents*

*Working Definition
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“Obviously the Roberts 
Courts never took patent law 
while they were in their ivy 
league law schools.” 

“Embarrassing 
Error of Law”

“The High Court (as well as 
Congress) blithely accepted 
an exaggerated narrative.”

“The Supreme Court has been 
overwhelmingly responsible 
for the destruction of the U.S. 

patent system.”

“A Bataan 
Death March”



The several courts having 
jurisdiction of cases 
under this title may grant 
injunctions in 
accordance with the 
principles of equity to 
prevent the violation of 
any right secured by 
patent, on such terms as 
the court deems 
reasonable.



Rebecca Henderson & Karthik Ramanna (2013): 
“For example, the political market for patent regulation 
in the United States is one that is generally 
well-represented by diverse, powerful, and 
(importantly) competing interests.”

But . . . 

Andrew P. Morriss & Craig Allen Nard (2011): 
“[P]atent law from 1790 to 1865 is a story of the 
creation and growing dominance of the patent bar as 
an interest group.”

Ideator

A Regulatory Capture 
Theory of American 
Patent Law



Patent Acts of 1790, 1793, and 1800
“The patent acts of the 
United States are, in a great 
degree, founded on the 
principles and usages which 
have grown out of the English 
statute on the same subject. 
It may be useful, therefore, to 
collect together the cases 
which have been adjudged in 
England, with a view to illustrate 
the corresponding provisions of 
our own laws; and then bring in 
review the adjudications in the 
courts of the United States.”

 - Joseph Story

Morris & Nard (2011): “This 
concentration [of patent cases in the 
Northeast] coincided with a 
sympathetic judiciary in the region, 
including Joseph Story.”

Beauchamp (2016): “. . . the role of 
patentees in pushing for equity 
liberalization . . .”

Beauchamp (2016): “Once equity was 
established as the near-universal forum 
for patent suits, the law simply 
reshaped around that assumption.”

Morris & Nard (2011): “Interest groups 
therefore turned to Congress on 
occasion to ‘lock in’ changes in the law 
that they had achieved through the 
courts.”



Patent Act of 1819

Massachusetts Association for the Encouragement of Useful Inventions Senate Bill 33 (1818)



Patent Act of 1819
Justice Livingston (1825): 
“This act does not enlarge or 
alter the powers of the court. . . .”

Justice Washington (1826): 
“no doubt” patentee can obtain 
profit accounting

Judge Betts (1853): “We see 
no reason for regarding the 
power to issue injunctions as 
the primary and substantive 
authority of courts of equity, 
under this statute.”

Justice Curtis in Stevens v. 
Gladding (1854): 1819 Act 
“manifestly intended” to include 
“analogous rights” like profit 
disgorgement

John Duffy (2002): “the 
golden age of the Supreme 
Court’s patent jurisprudence — 
the decade from 1850 to 1859”

Beauchamp (2016): Curtis “led 
a wing of the Court that 
included all of its Northern- and 
Whig-appointed Justices”

Benjamin Robbins Curtis
U.S. Supreme Court Justice from 1851 to 1857



Patent Act of 1870

Rep. Thomas Jenckes

“An Act to Revise, Consolidate, and Amend 
the Statutes relating to Patents and 
Copyrights”



Albert H. Walker1877: Trained by father-in-law 
and infamous patent “shark,” 

Thomas Sayles

1877: Represents Sayles 
before Congress in Hearings 

over S. 300

1881: Loses 
Root v. Railway Co. on behalf 

of Sayles estate

1883: Publishes first treatise 
and says reasonable royalties 

are available

1908: Loses 
Continental Paper Bag Co.

1894: Hunt Brothers 
Fruit-Packing Co. upholds 
reasonable royalty award 

using Walker’s treatise

1914: U.S. Frumentum Co. 
quotes Hunt Brothers and 

Walker in recognizing 
reasonable royalties

1915: Dowagiac recognizes 
reasonable royalties based 
on Hunt Brothers and U.S. 

Frumentum

1879: S. 300 effort dies (so no 
liberalization of injunctions, 
reasonable royalties, etc.)



Patent Act of 1922
1917: Patent Commissioner Thomas Ewing 
requests committee “to make the Patent 
Office more of a national institution and more 
vitaly useful to the industrial life of the country”

1919: Committee recommends codifying 
Dowagiac because “it may take a generation 
to induce United States courts generally to 
adopt this position, if at all” (left)

1920: “[S]ome of the ablest patent lawyers in 
the United States” objected to defining 
reasonable royalties as an estimate of 
damages only

1920: Judge Denison writes letter supporting 
reasonable royalties as an estimate of infringer 
profits (right)

1922: “a reasonable sum as profits or general 
damages”



Patent Act of 1946

Memorial for Representative 
Robert Kirkland Henry (1890-1946) 

Letter from the Patent Law Association of Los 
Angeles to Senator Claude Pepper (1946)



Patent Act of 1952

The patent grants, as stated in Section 
154 of the 1952 Act, “the right to 
exclude others from making, using or 
selling the invention.” Congress has 
declared, moreover, in Sec. 261, that this 
patent right shall have the attributes of 
personal property and in Sec. 282 that it 
shall be presumed valid.

But we did have one thought in mind. Those 
[revisor’s] notes should not create the impression 
that this was any radical or controversial alteration 
of the patent laws . . . . 

You got it on a consent calendar at the appropriate 
moment, and that meant no floor debate. It was 
because of this little technique that you got a new 
patent statute when you did, instead of several 
years from now. And that is the way you get a lot of 
your laws. It is a great way of conserving hot air. Can 
you imagine what debates on the floor of the 
House or Senate about most of the cardinal points 
of patent law would sound like?



Takeaway #1 - It’s 
Almost Always a Patent 
Lawyer



Takeaway #2 - History Rhymes

RESTORE Patent Rights Act of 2025 Historical Examples

Finding 5: “courts historically presumed that an 
injunction should be granted”

Morriss & Nard: “Interest groups therefore turned to 
Congress on occasion to ‘lock in’ changes in the law 

that they had achieved through the courts.”

1819, 1870 and 1922 Acts

Finding 5 (assuming actual harm as a “given”) and 
Finding 7 (emphasizing drop in injunction rates and 

“predatory acts of infringement”)
1952 Act (e.g., Section 103)

Press release and one-pager featuring quotes from 
former judges, patent directors, and select academics

Judge Arthur Denison, Judge Learned Hand, 
Commissioner of Patents Thomas Ewing, and others 

who supported the 1922 Act

19th century treatises that advanced policy changes



Questions?


