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1. Trade Secrets as Anti-Intellectual Property
2. Are Trade Secrets Making Markets Inefficient?
3. Do Trade Secrets Fail As Intellectual Property?
4. Should Law-and-Econ Proponents Join the Trade Secrecy Skeptics Club?

[further brainstorming welcome!!]

Potential subtitles for
Information & Inefficiency 
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• If we take seriously utilitarian, law-and-economics justifications 
for intellectual property, then we should we be skeptical of trade 
secrecy? 

• Should we at least be skeptical of trade secret claims in 
information on the price and properties of information and 
goods and services in our economy and society? 

• Is it possible that trade secrecy law is today discouraging 
production and dissemination of information on the value of 
information—information that should be guiding the  
information production of the future?

Questions I’m stuck on
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Work Information & Inefficiency 
builds on (but distinguishes itself from)
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Attempting an “endogenous” critique
of trade secrecy doctrine

• Does trade secrecy law succeed or fail, from the perspectives of 
the stakeholders centered in dominant utilitarian theories of 
intellectual property law—inventive companies, their 
competitors, their investors, and their customers?

• What if trade secrecy benefits inventive companies but harms 
competitors, investors, and customers? Does trade secrecy 
then fail as intellectual property? 



7



8



9

Yochai Benkler has called Demsetz’s second justification for 
intellectual property IP’s “signaling effect,” “whereby consumers 
signal producers what innovations or information goods are most 
valuable.” 
Yochai Benkler, Intellectual property and the organization of 
information production, International Review of Law and Economics, 
Volume 22, Issue 1, 2002.

Benkler’s paraphrase of Demsetz:
Intellectual property’s “signaling effect”
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How to test the thesis that trade 
secrecy claims in prices and 
properties are hindering efficient 
markets?

• How important, how common, are trade secrecy claims in the 
prices of goods and services? In properties?

• What about trade secrecy claims in the prices of other IP 
rights—copyrights and patents especially? E.g., trade secrecy 
claims over prices paid in sales and licenses of copyrights and 
patents?

• To what extent are consumer and capital markets hindered by 
lack of ready access to this information?
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• Is this proposed paper interesting? Coherent? Plausible? 
Remotely useful? 

• What literature am I missing?
• What evidence should I explore to test the claim that assertion 

of trade secrecy in prices and properties are hindering efficient 
markets?

• To the extent the claim is true, what prescriptions should flow?

Some questions I’d love help with
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Thank you!
Christopher J. Morten, JD, PhD
Director of the Science, Health & Information Clinic
Associate Professor of Law, NYU Law
cjm531@nyu.edu 
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• Is this proposed paper interesting? Coherent? Plausible? 
Remotely useful? 

• What literature am I missing?
• What evidence should I explore to test the claim that assertion 

of trade secrecy in prices and properties are hindering efficient 
markets?

• To the extent the claim is true, what prescriptions should flow?

Some questions I’d love help with
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