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Cognitive enhancement is defined as improving the way the brain works.
Various methods exist for enhancement, such as the use of pharmaceuticals and
neuroelectronic interfaces.1 For patent law purposes, most of these methods are still
nascent. This paper focuses on a particular type of technology that has produced the
most dramatic effect on cognitive enhancement: improving perception through the
availability of information in a searchable form.
An increase in computing power and information technology has changed the
process of research. In 2003, sequencing the human genome cost almost $3 billion.2
Scientists estimate that in the next several years, it will drop to $1,000.3 In the
semiconductor industry, engineers have developed increasingly complex computer
chips as prices have fallen, resulting in an explosive growth in computing power.4
Additionally, information about patents has become more widely available and
searchable, increasing the potential for interdisciplinary innovation. But does broad
access to information actually enhance creativity or the understanding of different
technological fields?
Commentators have lamented the decline in prior art search quality by patent
examiners that over-rely on keyword searching,5 but little attention has been paid to the
ways in which advances in cognition have changed the inventive process itself and the
implications on patent law. Access to organized information may help inventors
integrate information from different disciplines. Without adequate reflection, courts and
examiners might assume that the availability of information necessarily results in better
understanding of technology from different fields or improved creativity, when it in fact
may not.
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After describing the technological background of cognitive enhancement, I
discuss how these advances might affect the determination of obviousness, one of the
most difficult evaluations in assessing patentability.
I suggest that cognitive
enhancement requires revisiting how patent law defines the person having ordinary skill
in the art (PHOSITA), the fictionalized being blessed with perfect understanding of all
the relevant prior art. As the ability of actual inventors to extract information from prior
art references approaches the ideal of the PHOSITA, ascertaining whether references
are from analogous arts becomes critical; courts and examiners cannot combine
references that are from nonanalogous arts for obviousness purposes.
The
determination of obviousness needs to focus on the level of ordinary skill in a particular
art and when to limit consideration of references from different fields. I argue that courts
and examiners, in assessing obviousness, should look at whether those of ordinary skill
in the art actually would have used technological advances in an interdisciplinary way at
the time the invention was made.

