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by the construction of the project and was
severable from that occasioned by her neg-
ligence,

[8] The plaintifi complains of the ac-
tion of the trial court in refusing to grant
Instruction P-2, which in substance told
the jury that if they believed from the evi-
dence that the plaintiff’s property “was
damaged fo any extent by reason of the
building of such tunnel, then you shall find
for the plaintiff for such damage as she
sustained to her property by reason of the
construction’ of said tunnel, even though
the said Elizabeth River Tunnel Commis-
sion or its subcontractors or their em-
ployees were free from any negligence in
the construction of said tunnel,” (Empha-
sis added.) With the elimination of the
italicized words this instruction should have
been given.

(9] At the request of the defendant the
court granted Instruction D-5 which reads
thus: “The court instructs the jury that if
you believe from the evidence that the
plaintiff's buildings were damaged by set-
tling, cracking, or deterioration prior to the
time the tunnel approach was constructed,
you shall find your verdict for the defend-
ants.”

The effect of this instruction was to pre-
clude the plaintif from recovering the
damage done to her buildings in the con-
struction of the tunnel if the jury believed
from the evidence that prior to the con-
struction they had been damaged to some
extent: As has been pointed out in the dis-
cussion of Instruction P-1, it was for the
jury to determine and apportion the prior
damage, if any, and the construction dam-
age, if any, done to the property.

[10] The plaintiff complains of Instruc-
tion D-15 which told the jury that unless
they believed by a preponderance of the
evidence that the Tunnel District “caused
large quantities of water to flow from the
fire plug and/or water tank under the
buildings of the plaintiff and that su;ch acts
proximately caused the damage complained
of,” their verdict should be for the defend-
ant.
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The granting of this instruction was er-
ror, because its effect was to exclude from
the consideration of the jury evidence on
behalf of the plaintiff that her property had
been damaged from other causes than those
detailed in the instruction, namely, from
water pumped from the excavation and
from the improper change of the grade of
the street subsequent to the construction of
the tunnel,

Because of these errors in the rulings on
instructions given and refused, the judg-
ment complained of is reversed, the verdict
of the jury set aside, and the case remanded
for a new trial.

Reversed and remanded,
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196 Va, 493
W. 0. LUCY and J. C. Luey
V.
A. H. ZEHMER and Ida S. Zehmer.

Supreme Court of Appeais of Virginia,
Nov, 22, 1954,

Suit to compel specific performance of
land purchase contract claimed by defend-
ant vendors to have been entered into as
joke. The Circuit Court, Dinwiddie Coun-
ty, J. G. Jefferson, Jr., J. entered decree
denying specific performance and dismiss-
ing suit and purchasers appealed, The Su-
preme Court of Appeals, Buchanan, J., held
that evidence showed that contract repre-
sented serious business transaction and
good faith sale and purchase of farm, that
no unusual circumstances existed in ity
making, and that purchasers were entitled
to specific performance.

Reversed and remanded.

l. Spocific Performance ES121{4)

In suit to compel specific performance
of land purchase contract admittedly pre-
pared by one of vendors and signed by
both vendors, clear evidence was required
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to sustain defense by vendors that writing
sought to be enforced was prepared as
bluff and that whole affair was joke.

2, Contracts €&»92

Where maker of contract was not in-
toxicated to extent of being unable to com-
prehend nature and consequernces of in-
strument executed, contract would not be in-
validated on ground of intoxication.

8. Specific Performance &=121(4)

In suit to compel specific performance
of land purchase agreement, evidence was
sufficient to show execution of contract was
serious business transaction and to rebut
contention by defendant vendors that agree-
ment had been entered into as joke.

4. Contracts &=14, 15

Mental assent of parties is not requi-
site for formation of contract and if words
or acts of one of parties have but one rea-
sonable meaning, his undisclosed intention
is immaterial except when an unreasonable
meaning which he attaches to his manifesta-
tions is known to other party.

5. Contracts €04

Although agreement or mutual assent
is essential to 2 valid contract the law im-
putes to person an intent corresponding to
reasonable meaning of his words and acts
and if words and acts would warrant rea-
sonable person in believing he intended real
agreement, person cannot set up as defense
that he was joking.

6. Vendor and Purchaser &=»17

Where writing entered into called for
sale and purchase of land upon title being
satisfactory and circumstances surrounding
transaction manifested no intent other than
to enter into contract, binding contract of
sale was entered into notwithstanding ven-
dors secretly may not have been serious in
acceptance of purchaser’s offer.

7. Speclfic Performance &=25

Where circumstances surrounding
making of land purchase contract showed
some drinking by two parties involved but

not to extent they were unable to under-
stand fully what they were doing, and there
was no fraud, misrepresentation, sharp
practice or dealing between unequal par-
ties, no grounds existed to preciude order-
ing specific performance notwithstanding
vendors' claim that contract had been en-
tered into as a joke and as result of drink-
ing.

8. Speclfic Performance o

Specific performance is not matter of
right, but is addressed to court's reasonable
and sound discretion which is based on es-
tablished doctrines and settled principles of
equity.
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A. S. Harrison, Jr., Emerson D. Baugh,
Lawrenceville, for appellants. '

Morton G. Goode, Dinwiddie, Wiiliam
Earle White, Petersburg, for appeliees.

Before EGGLESTON, BUCHANAN,
MILLER, SMITH and WHITTLE, JJ:

BUCHANAN, Justice.

This suit was instituted by W. O. Lucy
and J. C. Lucy, complainants, against A, H.
Zehmer and Ida S. Zehmer, his wife, de-
fendants, to have specific performance of a
contract by which it was alleged the
Zchmers had sold to W. O. Lucy a tract of

-tand owned by A. H. Zehmer in Dinwiddie

county containing 471.6 acres, more or less,
known as the Ferguson farm, for $50,000.
J. €. Lucy, the other complainant, is a
brother of W. O. Lucy, to whom w. O.
Lucy transferred a half interest in his al-
leged purchase.

The jnstrument sought to be enforced
was written by A. H. Zchmer on Decem-
ber 20, 1952, in these words: “We herebhy
agree to sell to W. O. Lucy the Ferguson
Farm complete for $50,000.00, title satis-
factory to buyer,” and signed by the defend-
ants, A, H. Zehmer and Ida S. Zehmer.

The answer of A. H. Zehmer admitted
that at the time mentioned W. O, Lucy of-
fered him $50,000 cash for the farm, but
that he, Zehmer, considered that the offer
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'was made in jest; that so thinking, and
both he and Lucy having had several drinks,
he wrote out “the memorandum” quoted
above and induced his wife to sign it; that
he did not deliver the memorandum to Lucy,
but that Lucy picked it up, read it, put it in
his pocket, attempted to offer Zehmer $5
to bind the bargain, which Zehmer refused
to accept, and realizing for the first time
that Lucy was serious, Zehmer assured him
that he had no intention of sclling the farm
and that the whole matter was a joke. Lucy
left the premises insisting that he had pur-
chased the farm,

Depositions were taken and the decree
appealed from was entered holding that the
complainants had failed to establish their
right to specific performance, and dismiss-
ing their bill. The assignment of error is
to this action of the court.

W. 0. Lucy, a lumberman and farmer,
thus testified in substance : He had known
Zehmer for fifteen or twenty years and had
been familiar with the :Ferguson farm for
ten years, Scven or eight years ago he had
offered Zehmer $20,000 for the farm which
Zehmer had accepted, but the agreement
was verbal and Zehmer backed out. Onp
the mnight of December 20, 1952, around
eight o'clock, he took an employee to Me-
Kenney, where Zehmer lived and operated
a restaurant, filling station and motor court,
While there he decided to see Zehmer and

again try: to buy the Ferguson farm. He-

entered the restaurant and talked to Mrs.
Zehmer until Zehmer came in, He asked
Zehmer if he had sold the Ferguson farm,
Zehmer replied that he had not. Lucy
said, “I bet you wouldn’t take $30,000.00
for that place.” Zchmer replied, “Yes, I
would too; you wouldn'’t give fifty.” Lucy
said he would and told Zehmer to write up
an agreement to that effect. Zehmer took
a restaurant check and wrote on the back of
it, “I do hereby agree to sell to W. O. Lucy
the Ferguson Farm for $350,000 complete,”
Lucy told him he had better change it to
“We” because Mrs, Zehmer would have to
sign it 100, Zehmer then tore up what he
had written, wrote the agreement quoted
above and asked Mrs. Zehmer, who was at
the other end of the counter ten or twelve
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feet away, to sign it. Mrs, Zehmer said
she would for $50,000 and signed it
Zehmer brought it back and gave it to Lucy,
who offered him $5 which Zehmer refused,
saying, “You don’t nced to give me any
fmoney, you got the agreement there signed
by both of us.”

The discussion leading to the signing of
the agreement, said Lucy, lasted thirty or
forty minutes, during which Zehmer seemed
to doubt that Lucy could raise  $50,000.
Lucy suggested the - provision for having
the title examined and Zehmer made the
suggestion that he would sell it “complete,
everything there,” and stated that all he
had on the farm was three. heifers.

Lucy took a partly filled bottle of whiskey
into the restaurant with him for the pur-
pose of giving Zehmer a drink if he warnted
it. Zehmer did, and he and Lucy had one
or two drinks together. Lucy said that
while he felt the drinks he took he was not
intoxicated, and from the way Zehmer
handled the transaction he did not think he
was either,

December 20 was on Saturday, Next day
Lucy telephoned to J. C. Lucy and arranged
with the latter to take a half interest in the
purchase and pay half of the consideration,
On Monday he engaged an attorney to ex-
amine the title. The attorney reported fa-
vorably on December 31 and on January 2
Lucy wrote Zehmer stating that the title
was satisfactory, that he was ready to pay
the purchase price in cash and asking when
Zehmer would be ready to close the deal.
Zehmer replied by letter, mailed on Janu-
ary 13, asserting that he had never agreed
or intended to sell,

Mr. and Mrs. Zehmer were called by the
complainants as adverse witnesses, Zehmer
testified in substance as follows s

He bought this farm more than ten years
ago for $11,000, He had had twenty-five
offers, more or less, to buy it, including
several from Lucy, who had never offered
any specific sum of money. He had given
them all the same answer, that he was not
interested in selting it, On this Saturday
night before Christmas it looked like every-
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body and his brother came by there to have
a drink. He took a good many drinks
during the afternoon and had a pint of his
own, When he entered the restaurant
around eight-thirty Lucy was there and
he could see that he was “pretty high.”
He said to Lucy, “Boy, you got some good
liquor, drinking, ain’t you?” Lucy then
offered him a drink. “I was already high
as a Georgia pine, and didn’t have any more
better sense than to pour another great big
stug out and gulp it down, and he tock one
too.”

After they had talked a while Lucy asked
whether he still had the Ferguson farm.
He replied that he had not sold it and Lucy
said, “I bet you wouldn’t take $30,000.00
for it.” Zehmer asked him if he would
give $50,000 and Lucy said yes. Zehmer
replied, “You haven't got $30,000.00 in
cash” Lucy said he did and Zehmer re-
plied that he did not believe it. ~They
argued “pro and con for a long time,”
mainly about “whether he had $30,000 in
cash that he could put up right then and
buy that farm.”

Finally, said Zehmer, Lucy told him if
he didnt believe he had 350,000, “you sign
that piece of paper here and say you will
take $350,000.00 for the farm.” He, Zeh-
mer, “‘just grabbed the back off of a guest
check there” and wrote on' the pack of it.
At that point in his testimony Zehmer
asked to see what he had written to “see
if 1 recognize my own handwriting.” ['He
examined the paper and exclaimed, “Great
balls of fire, I got ‘Firgerson' for Fergu-
son. I have got satisfactory spelled wrong,
1 don’t recognize that writing if T would
see it, wouldn’t know it was mine.”

After Zehmer had, as he described it,
sgeribbled this thing off,” Lucy said, “Get
your wife to sign it.” Zehmer walked over
to where she was and she at first refused
to sign but did so after he told her that
he “was just necdling him [Lucy], and
didn’t mean a thing in the world, that I
was not selling the farm.” Zehmer then
“took it back over there * * ¥ and I
was still looking at the dern thing. 1 had
the drink right there by my hand, and I

reached over to get a drink, and he said,
‘Let me see it” He reached and picked
it up, and when I looked back again he had
it in his pocket and he dropped a five dol-
lar bill over there, and he said, “Here is five
dollars payment on it’ * ¥ * 1 said,
‘Hell no, that is beer and liquor talking.
I am not going to sell you the farm. I
have told you that too many times before.”

Mrs, Zechmer testified that when Lucy
came into the restaurant he looked as if
he had had a drink. When Zehmer came
in he took a drink out of a bottle that Lucy
handed him. She went back to help the
waitress who was getting things ready for
next day. Lucy and Zehmer were talk-
ing but she did not pay too much atten-
tion to what they were saying. She heard
Lucy ask Zchmer if he had sold the Fer-
guson farm, and Zehmer replied that he
had not and did not want to sell it. Lucy
said, “I bet you wouldn’t take $50,000.00
cash for that farm,” and Zehmer replied,
“You haven't got $50,000 cash.”* Lucy
said, “T can get it.? Zehmer said he might
form a company and get it, “but you haven't
got $50,000.00 cash to pay me tonight.”
Lucy asked him if he would put it in writ-
ing that he would sell him this farm. Zeh-
mer then wrote on the back of a pad, “1
agree to sell the Ferguson Place to W. O.
Lucy for $50,000.00 cash.” Lucy said, “Al
right, get your wife to sign it.” Zehmer
came back to where she was standing and
said, “You want to put your name to this?”
She said “No,” but he said in an under-
tone, “It is nothing but a joke,” and she
signed it.

She said that only one paper was written
and it said: “I hereby agree to sell,” hut
the “I" had been changed to “We". How-
ever, she said she read what she signed and
was then asked, “When you read “We here-
by agree to sell to W. Q. Lucy, what did
you interpret that to mean, that particular
phrase?” She said she thought that was
a2 cash sale that night; but she also sawd
that when she read that part about “title
satisfactory to buyer” she understood that
if the title was good Lucy would pay $50,-
000 but if the title was bad he would have
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a right to reject it, and that that was her
understanding at the time she signed her
name,

" On examination by her own counsel she
said that her husband laid this piece of
paper down after it was signed; that Lucy
said to let him see it, took it, folded it and
put it in his wallet, then said to Zehmer,
“Let me give you $5.00,” but Zehmer said,
“No, this is liquor talking. I don’t want to
sell the farm, I have told you that I want
my son to have it. This is all a joke”
Lucy then said at least twice, “Zehmer, you
have sold your farm,” wheeled around and
started for the door. He paused at the door
and said, “I will bring you $50,000.00 to-
morrow, * * * No, tomorrow is Sun-
day. I will bring it to you Monday.” She
said you could tell definitely that he was
drinking and she said to her husband, “You
should have taken him home,” but he said,
“Well, T am just about as bad off as he

2

15

- The waitress referred to by Mrs, Zehmer
testified that when Lucy first came in “he
was mouthy.,” When Zehmer came in they
were laughing and joking and she thought
they took a drink or two. She was sweep-
ing and cleaning up for next day. She
said she heard Lucy tell Zehmer, “I will
give you so much for the farm,” and
Zchmer said, “Youn haven’t got that much.”
Lucy answered, “Oh, yes, I will give you
that much.” Then “they jotted down some-
thing on paper * * * and Mr. Lucy
reachied over and took it, said let me see
it.” He locked at it, put it in his pocket
and in about a minute he left. She was
asked whether she saw Lucy offer Zehmer
any money and replied, “He had five dol-
lars laying up there, they didn't take it.”
She said Zehmer told Lucy he didn’t want
his money “because he didn't have enough
money to pay for his property, and wasn’t
going to sell his farm.” Both of them ap-
peared to be drinking right much, she said.

She repeated on cross-examination that
she was busy and paying no attention to
what was going on. She was some dis-
tance away and did not see either of them
sign the paper. She was asked whether
she saw Zehmer put the agreement down on
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the table in front of Lucy, and her an-
swer was this: “Time he got through writ-
ing whatever it was on the paper, Mr. Lucy
reached over and said, ‘Lets’s see it.! He
took it and put it in his pocket,” before
showing it to Mrs. Zehmer. Her version
was that Lucy kept raising his offer until
it got to $50,000.

The defendants insist that the evidence
was ample to support their contention that
the writing sought to be enforced was pre-
pared as a bluff or dare to force Lucy to
admit that he did not have $50,000; that
the whole matter was a joke; that the
writing was not delivered to Lucy and no
binding contract was ever made between the
parties.

[1] It is an unusual, if not bizarre, de-
fense, When made to the writing admit-
tedly prepared by one of the defendants and
signed by both, clear evidence is required
to sustain it,

[2] In his testimony Zehmer claimed
that he “was high as a Georgia pine,” and
that the transaction “was just a bunch of
two doggoned drunks bluffing to see” who
could talk the biggest and say the most.”
That claim is inconsistent with his at-
tempt to testify in great detail as to what
was said and what was done. It is con-
tradicted by other evidence as to the con-
dition of both parties, and rendered of no
weight by the testimony of his wife that
when Lucy left the restaurant she suggested
that Zehmer drive him home. The record
is convincing that Zehmer was not intoxi-
cated to the extent of being unable to com-
prehend the nature and consequences of the
instrument he executed, and hence that in-
strument is not to be invalidated on that
ground, 17 C.J.S,, Contracts, § 133, b, p.
483; Taliaferro v. Emery, 124 Va, 674, 98
S.E. 627, Tt was in fact conceded by de-
fendants’ counsel in oral argument that un-
der the evidence Zehmer was not too drunk
to make a valid contract,

[3] The evidence is convincing also that
Zehmer wrote two agreements, the first one
beginning “I hereby agree to sell.” Zehmer
first said he could not remember about that,
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then that “I don’t think I wrote but one
out.” Mrs. Ze¢hmer said that what he
wrote was “I hereby agree,” but that the
“]" was changed to “We” after that night.
The agreement that was written and signed
is in the record and indicates no such
change. - Neither are the mistakes in
spelling that Zehmer sought to point out
readily apparent.

The appearance of the contract, the fact
that it was under discussion for forty min-
utes or more before it was signed; Lucy’s
objection to the first draft because it was
written in the singular, and he wanted
Mrs. Zehmer to sign it also; the rewriting
to meet that objection and the signing by
Mrs. Zehmer; the discussion of what was
to be included in the sale, the provision for
the examination of the title, the complete-
ness of the instrument that was exceuted,
the taking possession of it by Lucy with no
request or suggestion by either of the de-
fendants that he give it back, are facts
which furnish persuasive evidence that the
execution of the contract was 2a serious
business transaction rather than a casual,
jesting matter as defendants now contend.

On Sunday, the day after the instrument
was signed on Saturday night, there was
a social gathering in a home in the town of
McKenney ‘at which there were general
comments that the sale had been made.
Mrs, Zehmer testified that op that occasion
as she passed by a group of people, includ-
ing Lucy, who were talking about the trans-
action, $30,000 was mentioned, whereupon
she stepped up and said, “Well, with the
high-price whiskey you were drinking last
night you should have paid more. That was
cheap.” Lucy testified that at that time
Zehmer told him that he did not want to
“gtick” him or hold him to the agrecment
because he, Lucy, was too tight and didn't
Kknow what he was doing, to which Lucy re-
plied that he was not too tight; that he
had been stuck before and was going
through with it. Zehmer's versior was
that he said to Lucy: “I am not trying to
claim it waso’t a deal on account of the
fact the price was too low. 1f T had want-
ed to sell $50,000.00 would be a good price,
in fact 1 think you would get stuck at
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$50,000.00." A disinterested witness testic
ficd that what Zehmer said to Lucy was
that "he was going to let him up off the
deal, because he thought he was too-tight,
didn’t know what he was doing. Lucy said
something to the effect that 1 have .been
stuck before and I will go through with
it.’ 1

If it be assumed, contrary to what we
think the evidence shows, that Zehmer was
jesting about selling his farm to Lucy and
that the transaction was intended by him to
be a joke, nevertheléss the evidence shows
that Lucy did not so understand it but con-
sidered it to be a serious business transac-
tion and the contract to be hinding on the
7ehmers as well as on himself. The very
next day he arranged with his brother to
put up half the money and take a half in-
terest in the land. The day after that he
employed an attorney to examine the title.
The next night, Tuesday, he was back: at
Zehmer's place and there Zehmer told him
for the first time, Lucy said, that he wasn’t
going to sell and he told Zehmer, “You
know you sold that place fair and square.”
After receiving the report from his attor-
ney that the title was good he wrotg to
Zehmer that he was ready to close the deal.

Not only did Lucy actually ‘helieve, but
the evidence shows he was warranted in
believing, that the contract represented a
serious business transaction and a gdod
faith sale and purchase of the farmi, -

In the field of contracts, as, generally else-
where, “We must look to the outward. ex-
pression of ‘a person as manifesting his in-
tention rather than to his secret and un-
expressed intention. “The law imputes to
a person an intention corresponding. to the
reasonable meaning of his words .and
acts)” First Nat. Exchange Bank' of
Roanoke v. Roanoke Qil Co., 169 Va, 99,
114, 192 S.E. 764, 770.

At no time prior to the execution of. the
contract had’ Zehmer indicated to Lucy by
word or act that he was not in carnest
about sclling the farm, They had argued
about it and discussed its terms, as Zehmer
admitted, for a long time. Lucy testified
that if there was any jesting it was about
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paying $50,000 that night. The contract
and the evidence show that he was not ex-
pected to pay the money that night, Zehmer
said that after the writing was signed he
laid it down on the counter in front of
Lucy. Lucy said Zehmer handed it to him,
In any event there had been what appeared
to be a good faith offer and a good faith
acceptance, followed by the execution and
apparent delivery of a written contract,
Both said that Lucy put the writing in his
pocket and then offered Zehmer $5 to seal
the bargain, Not until then, even under
the defendants’ evidence, was anything said
or done to indicate that the matter was a
joke. Both of the Zehmers testified that
when Zchmer asked his wife to -sign he
whispered that it was g joke so Lucy
wouldn’t hear and that it was not intended
that he shouid hear,

{4] The mental assent of the parties is
not requisite for the formation of a con-
tract. If the words or other acts of one
of the parties have but one reasonable
meaning, his undisclosed intention is im.
material except when an unreasonable
mcaning which he attaches to his manj-
festations is known to the other party.
Restatement of the Law of Contracts, Vol.
1§71, p 74

TR & * The law, therefore, judg-
es of an agreement hetween two per-
sons exclusively from those €XPressions
of their intentions which are com-
municated between them, * * * Y

Clark on Contracts, 4 ed., § 3, p 4

[5] An agreement or mutual assent is
of course essential to a valid contract but
the law imputes to a person an intention
corresponding to the reasonable meaning
of his words and acts. If his words and
acts, judged by a reasonable standard, mani-
fest an intention to agree, it is immaterial
what may be the real but unexpressed state
of his mind. 17 CJ.S, Contracts, § 32,
p. 361; 12 Am.Jur., Contracts, § 19, p. 515.

So a person cannot set up that he was
merely jesting when his conduct and words
would warrant a reasonable person in be-
lieving that he intended a real agreement,

84 SOUTH EASTERN REPORTER, 24 SERIES

17 C.JS, Contracts, § 47, p. 390; Clark on
Contracts, 4 ed,, § 27, at p. 54.

[6] Whether the writing signed by the
defendants and now sought to be enforced
by the complainants was the result of a
serious offer by Lucy and a serious accept-
ance by the defendants, or was a serious
offer by Lucy and an acceptance in secret
jest by the defendants, in either event it
constituted a binding contract of sale De-
tween the parties,

[7] Defendants contend further, how-
ever, that even though a contract was made,
equity should decline to enforce it under
the circumstances. These circumstances
have heen set forth in detail above. They
disclose some drinking by the two parties
but not to an extent that they were unable
to understand fully what they were doing.
There was no fraud, no misrepresentation,
no sharp practice and no dealing between
uncqual parties. The farm had been bought
for $11,000 and was assessed for taxation
at $6,300. The purchase price was $50,000,
Zehmer admitted that it was a good. price,
There is in fact present in this case none
of the grounds usually urged against spe-
cific performance.

[8] Specific performance, it is true, is
not a matter of absolute or arbitrary right,
but is addressed to the reasonable and sound
discrction of the court. First Nat, Ex-
change Bank of Roanoke v. Roanoke 0il
Co., supra, 169 Va. at page 116, 192 S.E.
at page 771. - But it is likewise true that
the discretioq which may be exercised js
not an arbitrary or capricious one, but one
which is controlled by the established doc-
trines and settled principles of equity; and,
generally, where a contract is in its hature
and circumstances unobjectionable, it is as
much a matter of course for courts of equity
to decree a specific performance of it as it is
for a court of law to give damages for a
breach of it. Bond v. Crawford, 193 Va.
437, 444, 69 S.E.2d 470, 475,

The complainants are entitled to have
specific performance of the contract sued
on, The decree appealed from is therefore
reversed and the cause is remanded for the




STAPLES v. SOMERS

Ya. 523

Cite a5 84 8.0.24 623

entry of a proper decree requiring the de-
fendants to perform the contract in accord-
ance with the prayer of the bill.

Reversed and remanded.

"
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196 Va. 581
Allen W. STAPLES and T. D. Taylor,
Trustees,
v.

Mozelt E. SOMERS et al.

Supreme Court of Appeals of Virginia.
Nov. 22, 1954,

Action to determine whether trustees
under deed of trust were entitled to com-
missions for sale of trust property as fixed
by terms of trust deed or as fixed by stat-
ute, From adverse decree of the Circuit
Court for City of Clifton Forge, Earl L.
Abbott, J.,, the trustees appealed. The
Supreme Court of Appeals, Eggleston, J.,
neld that where decree permitting sale by
trustees of property held under deed of trust
did not fix terms of sale except by refer-
ence to terms of deed, appointed no officer
to sell, contained no provision requiring a
report of sale and required no bond of
trustee, but it did authorize trustees to sell
property in accordance with terms of trust
deed, sale of property was not a “judicial
sale” and trustees were entitled to commis-
sions fixed by terms of deed of trust,

Decree reversed and cause remanded.

1. Estoppel €=68(2)

Where trustees obtained permission of
court to sell property held under deed of
trust, and decree authorizing sale in effect
made trustees parties to suit to settle estate
of which the property comprised a portion,
trustees by proceeding in such manner were
estopped from asserting that they should
have proceeded otherwise and that court
was without jurisdiction to enter the decree
they asked for with respect to commissions.

Supreme Court of Appeals Rules, rule
2:15,

2. Judiclal Sales &1

A “judicial sale” is a sale made on
behalf of a court of competent jurisdiction,
through an authorized agent, usually a mas-
ter or commissioner, and inchoate until
confirmed by the court. Code 1950, §%
8-655, B-658.

See publication Words and Phrasges,
for other judicial constructions and defi-
nitions of “Judicial Sale”.

3, Judlclai Sates €=31(3)

It is the decree of confirmation that
gives a sale the character of a “judicial
sale Code 1950, §§ 8-655, 8-638.

4, Mortgages €=377

Where decree permitting sale by trus-
tees of property held under deed of trust
did not fix terms of sale except by refer-
ence to terms of deed, appointed no officer
to sell, contained no provision requiring
report of sale, and required no bond of
trustees, but it did authorize trustees to
sell property in accordance with terms of
the trust deed, sale of property was not
a “judicial sale” and trustees were entitled
to commissions fixed by terms of deed of
trust. Code 1950, §§ 8-669, 8-655, 8-658.

P

Woodrum, Staples & Gregory, Roanoke,
for appeliants.

William Goode, Clifton Forge, for ap-
pellees. :

Before EGGLESTON, SPRATLEY,
BUCHANAN, MILLER, SMITH and
WHITTLE, JJ.

EGGLESTON, Justice,

This appeal involves the single issue
whether Allen W. Staples and T. D, Taylor,
trustees under a deed of trust, who sold
certain real and personal property as au-
thorized by a decree entered in an equity
suit, are entitled to the commissions fixed
by the terms of the deed of trust, or



