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OPPORTUNITIES OF EU-LEVEL ADMINISTRATION OF PRIVATE COPYING LEVIES
Natasha Mangal”

ABSTRACT

The foundation of the private copying levy is eroding. What was once a

”

remuneration-based “rewar: has transitioned into a compensation-based
payment linked to the notion of rightholder “harm,” resulting in a wide range of levy
applications, calculations and distribution schemes among EU Member States. This
administrative fragmentation is further compounded by new online business
models, as streaming and cloud storage services forego the need to create private
copies altogether. Yet in spite of this, the levy remains as relevant as ever: as an
unwaivable contractual mechanism, it serves as a stable source of income for EU
rightholders with limited bargaining power, and accounts for millions of Euros
reinvested back into the creative economy. In the continued absence of an adequate
technological means to track the private copying practices of users, it seems that
the levy may provide an even longer-term solution than anticipated — what is still
needed, then, is a means by which levy administration can be optimized for the
digital era.

This paper will examine and critique one approach to improving the function of the
private copying levy in EU Member States: administrative intervention at the EU-
level. Part | will first identify theoretical and technological shifts that challenge the
current existence of the levy. After these issues are addressed, Part Il will assess the
feasibility of an EU-level institutional approach by addressing regulatory gaps in
three distinct areas: tariff setting, collection and distribution and technological
monitoring. This paper will ultimately propose recommendations for improving the
administration of the levy among EU Member States.
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INTRODUCTION

In 2013 the results of a large-scale public consultation on private copying levies in the EU was
released. The appointed mediator for the project, Anténio Vitorino, found that, “while it is true that
the cases of private copying requiring compensation by means of levies are, on account of new
business models and changing consumption patterns, likely to decline, they will not vanish from one
day to the next.”! In the same year, the International Confederation of Societies of Authors and
Composers (CISAC) reported that private copying collections from its European societies increased by
9.9% from 2012.2 More recently, in 2017 CISAC reported that “[p]rivate copying levies in Europe have
grown sharply, increasing by over 100% since 2012, with 2016 seeing the largest increase (+22.1%).”3
At least part of Vitorino’s prediction has held true: the private copying levy has certainly not
vanished. But it hasn’t diminished either, as the figures above seem to contradict the fact that some
online business models affecting the dissemination of creative content have eliminated the
consumer’s need to make private copies altogether. To understand this contradiction, it is important
to first understand the development of levy scheme in the EU.

Lvitorino, A. (2013). “Recommendations resulting from the Mediation on Private Copying and Reprography
Levies.” Brussels. 31 January 2013. p. 2-3. Available at:
http://ec.europa.eu/internal_market/copyright/docs/levy reform/130131 levies-vitorino-
recommendations_en.pdf. Alternatively: https://www.mkcr.cz/doc/cms_library/130131 levies-vitorino-
recommendations en-1984.pdf. [“Vitorino Recommendations”]

2 Figures based on data collected from CISAC’s affiliated European collecting societies. See, “CISAC Global
Collections Report 2015.” pg. 11. Available at: http://www.cisac.org/CISAC-University/Library/Global-
Collections-Reports/Global-Collections-Report-February-2015.

3 This increase was explained, in part, by a retroactive agreement reached in Germany (for 2012-2016)
regarding levies on smartphones and tablets. See “CISAC Global Collections Report 2017: For 2016 Data.” pg. 35
Available at: http://www.cisac.org/CISAC-University/Library/Global-Collections-Reports/Global-Collections-

Report-2017.
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The fact is that the majority of Member States of the EU have long embraced the levy and supported
its role in the EU’s creative economy. Particularly in the EU, in addition to remunerating creators, the
levy plays a unique cultural and social role in funding initiatives aimed at, “...supporting the creation,
the promotion and the dissemination of works as well as enabling the training of artists and writers,
all in the interest of the public.”* These allocations often have a direct effect on the overall amount
and frequency of cultural outputs within a Member State,® and in the case of countries like Germany,
may also provide old artists with the security of pensions largely funded by private copying income.®

Yet the administration of the levy among EU Member States has remained a consistent problem. One
complication lies in the criteria for setting the appropriate amount of the levy: the factors required to
determine rightholder “harm” is not harmonized across the EU. Instead, each Member State is at
liberty to determine “the form, detailed arrangements for financing and collection, and the level
of...fair compensation.”” In effect, this has led to 22 different national systems with “dramatic
differences between countries in the methodology used for identifying leviable devices, setting
tariffs, and allocating beneficiaries of the levy.”® Furthermore, though the CJEU has played a role in
harmonizing this system, it has been a limited one. The recent VCAST case, as discussed below, is
only the latest in a string of missed opportunities for the CJEU to guide Member States through the
contentious issue of applying the levy to new technologies.’ In an age that has both welcomed
hundreds of new devices within the last few years and edged others into obsolescence, the levy has
become an increased year-on-year administrative burden on national regulatory bodies tasked with
updating levies and continuously ensuring that the amount of compensation remains “fair.”

The 2013 mediation, despite its ambitions, did not result in any new legislation'® and marked another
failed effort to harmonize the private copying levy in the EU since its appearance on the
harmonization agenda in 1988.1! While private copying levies were not explicitly addressed under the

4 CISAC (2017). “Private Copying Global Study 2017.” CISAC Legal & Policy Department. pg. 9. Available at:
http://www.cisac.org/CISAC-University/Library/Studies-Guides/Private-Copying-Global-Study.

5In France, one collecting society (SACEM) supports more than 1,600 artistic and cultural projects in France
every year, including nearly 500 festivals. “Création sous tension 2e Panorama de I'’économie de la culture et de
la création en France.” France Créative. October 2015. Pg. 103 Translated via Google Translate Tool. Available
at: http://francecreative.org/wp-content/uploads/2018/11/EY-2e-panorama-de-l-economie-de-la-culture-et-
de-la-creation-en-France.pdf

5 WIPO and Stichting de Thuiskopie (2017), International Survey on Private Copying: Law and Practice 2016,
WIPO Publication No. 1037E/17 pg. 14.

7 ECJ, Case 467/08, Padawan SL v. SGAE, (2011) ECDR 1, para. 7 [Padawan]

8 Kretschmer, Martin (2011). “Private Copying and Fair Compensation: An empirical study of copyright levies in
Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012. pg. 8.
Available at: https://ssrn.com/abstract=2063809.

9 VCAST Limited v. RTI SpA, C 265/16. ECLI:EU:C:2017:649. For detailed analysis, see Quintais, Jodo Pedro &
Rendas, Tito (2018). “EU Copyright Law and the Cloud: VCAST and the intersection of private copying and
communication to the public.” Journal of Intellectual Property Law and Practice, Forthcoming. 30 January 2018.
Available at: https://ssrn.com/abstract=3113215.

10 poort, Joost and Quintais, Jodo Pedro. “The Levy Runs Dry: A Legal and Economic Analysis of EU Private
Copying Levies.” 4 JIPTEC 3, 206 (2013). Available at: https://www.jipitec.eu/issues/jipitec-4-3-
2013/3846/Poort.pdf. (citing Council of the European Union, Press Release, 3242nd Council meeting
Competitiveness (Internal Market, Industry, Research and Space), Brussels, 29-30 May 2013, 10142/13, pp. 2,
8, http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/137340.pdf.)

11 1d. at 205 (citing Green Paper on Copyright and the Challenge of Technology 1988, pp. 99-142.)
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text of the recently passed Copyright Directive,!? political will on behalf of rightholders seems to
point towards preserving the levy.* What is still needed, then, is an approach to levy reform that can
be both flexible enough to adapt to a rapidly-changing technological landscape, but authoritative
enough to guide harmonization efforts across Member States.

This paper outlines a previously underexplored option that is likely to have both the necessary
flexibility and authoritativeness to resolve the issues that persist with managing the private copying
levy in the EU: administrative intervention by an EU-level regulator.!* Part | will first identify
theoretical and technological shifts that have both defined and challenge the existence of the private
copying levy. In this section, the levy will be also examined in light of new technologies and online
business models, particularly streaming and cloud computing. Part Il will then consider the potential
of EU-level administrative intervention by identifying regulatory gaps in current Member State
administration. This section will be divided into three key aspects of levy administration — tariff-
setting, collection/distribution, and technological monitoring —in order to discern where gaps
currently exist and to determine how they might be bridged by EU-level intervention. Both legal and
economic rationales will be utilized throughout the paper in the interest of formulating a pragmatic
and functional approach to revision of the private copying levy in light of the Commission’s “Digital
Single Market” objective.’®

I. PRIVATE COPYING LEVY IN THE EU: CURRENT THEORETICAL AND TECHNICAL ISSUES

This Part will examine the historical development of the levy and trace its application into the
modern age. The goal of this section is to identify milestones in the development of the levy over
time and to provide some necessary context for the recommendations made in Part Il. Section A
deals with the development of the levy theory over time, beginning with its first applications in
Europe. Section B transitions into the current challenges that technology imposes on the levy, using
the examples of DRM and Cloud Storage.

12 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC. L 130. In
explaining why the private copying issue was generally excluded from the recent draft text of the Directive,
“the Commission announced it would continue to assess the need for action, to ensure that the different levy
systems in place in Member States do not raise barriers in the single market.” Madiega, Tambiama, European
Parliamentary Research Service (EPRS), “Briefing: EU Legislation in Progress.” July 2018, pg. 8. Available at:
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/593564/EPRS_BRI(2016)593564 EN.pdf.

13 See, de Thuiskopie and WIPO (2017). “International Survey on Private Copying” Law & Practice 2016. pg. 4
Available at: https://www.wipo.int/publications/en/details.isp?id=4183. (“The recent renewed interest of the
European Commission and the European Parliament in investigating the viability of measures that would
further the approximation and possibly the harmonization of [the important parts of] the private copying
systems in the EU is of great significance for the future of levy systems.”) See also Castex, Frangoise. European
Parliament, “Report on private copying levis (2013/2114(INI)) Committee on Legal Affairs. 17 February 2017.
pg. 6 [“Castex Report”] (“...the private copying system is a virtuous system that balances the exception for
copying for private use with the right to fair remuneration for rightholders, and that it is worth preserving...”)
1 This policy approach is further elaborated on and expanded to encompass more issues with regulating digital
copyright law in the EU in the PhD thesis by the author, forthcoming (August 2020), titled “Copyright Reform in
the EU: An Institutional Approach.” This paper contextualizes the institutional approach to address the private
copying levy issue in particular, and serves to present some preliminary findings of the current PhD research
project.

15 On the Digital Single Market objective, See, European Commission. “Priority: Digital single Market.” Available
at: https://ec.europa.eu/commission/priorities/digital-single-market _en.
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A. Defining “Harm”: Balancing a Moral Rights Tradition with Economic Rationales

At its most basic, according to current EU law, private copying is an exception to the copyright
holder’s exclusive right of reproduction where the creation of personal (i.e., non-commercial) copies
of lawfully-owned copyrighted material is deemed permissible.'® In exchange, the rightholder is
entitled to “fair compensation,” which is collected in the form of a levy. The payment of the levy, as
administered by most Member States of the EU, is tied to the sale of physical media and/or
equipment used for copying (such as CDs and USB drives), and collected from either manufacturers,
importers or distributors of copying media or equipment, or collected from consumers themselves.*®

The rationales that have grounded the administration of the private copying levy have changed
considerably over time, and have evolved (not unlike other aspects of copyright law) in response to
technological innovation. In the early 1950s, the invention of the audiotape recorder enabled the
copying of visual and audio media to occur at a much more rapid pace and widespread scale than
previously possible. This quickly became a perceptible threat to rightsholders, who condemned the
technology as infringing on their exclusive rights to reproduce and disseminate their work. The
audiotape recorder soon became the technological breakthrough that motivated the first legislative
response in Germany in the form of a levy, and provided one of the earliest legal bases for the EU’s
current embodiment of the levy.?®

1. Moral Rights Rationales: German Cases

In 1954, Grundig was the first case where German collecting society GEMA raised suit against a
manufacturer of home tape recorders on the basis that their authors’ exclusive rights to copy and
distribute their work were bring violated.?®° As opposed to a direct liability claim and according to
German civil code, manufacturer Grundig could be sued under what could be perceived today as a
quasi-theory of contributory liability for infringement. According to the code, the manufacturing and
selling of tape recorders “jeopardized [rightholders’] exclusive rights” by selling the goods “...without
advising customers of the law regarding the copying of copyright works and of their responsibility to
observe the exclusive rights of copyright owners.”?! While Grundig argued that under Article 15(2)
LUG?2 user copying activity was expressly protected, and that on balance the user’s privacy interest

16 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of
certain aspects of copyright and related rights in the information society. [InfoSoc Directive; the Directive] Art.
5(2)(b).

17 As of this writing, two jurisdictions that do not incorporate some form of the private copying levy into their
national legislation are the UK and Ireland. WIPO and Stichting de Thuiskopie (2017), International Survey on
Private Copying: Law and Practice 2016, WIPO Publication No. 1037E/17.

18 Kretschmer, Martin (2011). “Private Copying and Fair Compensation: An empirical study of copyright levies in
Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012. pg. 10.
Available at: https://ssrn.com/abstract=2063809.

191d. at 60. See also, P.B. Hugenholtz (2012). “The Story of the Tape Recorder and the History of Copyright
Levies,” in: B. Sherman and L. Wiseman (eds.), Copyright and the Challenge of the New. Kluwer Law
International.

20 GEMA v. Grundig, Decision of May 18, 1955, | ZR 8/54, 1955 GRUR 492.

21 Gaita, K. and Christie, A. F. (2004). “Principle or Compromise? Understanding the Original Thinking Behind
Statutory License and Levy Schemes for Private Copying.” Intellectual Property Research Institute of Australia,
Working Paper No. 04/04. Pg. 6. (citing Article 1004, Biirgerlichegesetzbuch (BGB)).

22 Gesetz betreffend das Urherberrecht an Werken der Literatur und der Tonkunst (1901) (LUG), Article 15(2),
permits the practice of, “‘copying for private use...in cases where the purpose [was] not to gain income from
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outweighed the rightholders’ interest in licensing the use,? the Supreme Court held that it, “was the
duty of the Court to uphold the legislator’s ‘spirit and purpose’ behind the [Article 15(2)] provision in
question over and above its actual wording.”?* The Court then acknowledged that the rights of the
copyright owners were violated. Following the judgement, through intensive legislative efforts on
behalf of the German Parliament following the Grundig case and others, in 1965 Germany became
the first country in the world to introduce a statutory license and levy scheme on the sale of
recording equipment.®

Recognizing the rapidity of the legislative efforts of the German Parliament following Grundig to
codify a levy scheme, an interesting question surfaces: what exactly did the German Parliament
determine as “harm” caused to the rightholder, especially since recognizing this harm would have
contradicted its previous interest in shielding the user’s private sphere from infringement claims?
According to German legal tradition in copyright and legal philosophy from the 17t century, the
harm that required remedy was an outgrowth of the “natural rights” ethos characteristic of author’s
rights systems. For Germany in particular, which followed philosophical strains of Kant in its
intellectual property laws, this meant that authors were essentially owed remuneration on a
fundamental rights basis, tied to a respect of their personhood.?® This, of course, contrasts with
utilitarian justifications of a right to remuneration as an incentive to create (as in Anglo-common law
systems), as this theory “...does not feature as influential in the German approach to private copying;
or in fact in the German approach to copyright in general.”?” At least at its inception, then, the
private copying levy as it was first codified based its theory of rightholder harm on moral rights
considerations.

Perhaps this is not so surprising to those familiar with the moral rights tradition reflected in the
copyright rationales of most EU Member States, but it is important to be reminded of this grounding
for interpreting the definition of “harm” in the administration of private copying levy by Member
States today. As discussed further below, the InfoSoc Directive diverges from the German system by
opting for the terminology of “fair compensation” as opposed to “equitable remuneration,” the

the work.”” (Translated in: Christie, A.F. and Gaita, K (2003), ”Principle or Compromise?: Understanding the
original thinking behind statutory license and levy schemes for private copying.” Intellectual Property Research
Institute of Australia, Working Paper No. 04/04. Intellectual Property Quarterly, pg. 5.)

23 The proposed Article 47 of the Urheberrechgesetz (UrhG) was offered by Grundig on this point to show that
Parliament’s rationale was expressly that “the rights of the author must never transcend the individual’s
interest in keeping his private sphere free from claims under the copyright act.” However, technologically
speaking, the Article 47 was limited to copying “undertaken by hand or with a typewriter.” See Gaita, at pg. 5,
fn. 14.

24 Id. at 6-7.

25 Hugenholtz, P. Bernt, Guibault, Lucie and van Geffen, Sjoerd. “The Future of Levies in a Digital Environment:
Final Report.” Institute for Information Law (IViR), Amsterdam. March 2003. pg. 15 Available at:
https://www.ivir.nl/publicaties/download/DRM&levies-report.pdf.

26 “The right to remuneration can therefore be seen to embody a sense of a deeper, non-monetary wrong that
exists when private copying occurs without remuneration —a wrong akin to ingratitude or disrespect towards
the author.” Gaita, K. and Christie, A. F. (2004). “Principle or Compromise? Understanding the Original Thinking
Behind Statutory License and Levy Schemes for Private Copying.” Intellectual Property Research Institute of
Australia, Working Paper No. 04/04. pg. 29. See also, Hugenholtz, et. al., “The Future of Levies in a Digital
Environment” supra n. x.

27 Id. at 30.
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latter being more responsive to the protection of the author’s natural rights.?® Through this
divergence, lack of sound interpretive guidance from the ECJ, and other idiosyncrasies of national
law, there are in effect 22 different national systems that each have developed their own sets of
criteria for calculating “harm” to the rightholder. Meanwhile, increasing interests in global
competitiveness have only bolstered the shift towards economic rationales in the interpretation and
administration of the private copying levy, which have since layered on heavily over existing premises
of so-called EU copyright law. As described below, this additional economic sense of the levy has
added complexity to an already loose theory of how the rightholder is harmed by private copying
practices.

2. Economic Rationales: The InfoSoc Directive and Beyond

Private copying levies are something of a blunt instrument: they represent a second-best solution to
an informational deficit, where the copying activity that needs to be measured occurs in the private
sphere. In the absence of an ideal situation where each individual act of copying is “compensated,”
the levy represents an estimate of both copying activity across media and/or devices, and an
estimate of distributions to rightholders, based on data sampling.?° Although the use of sampling to
estimate rates of remuneration in other copyright sectors are commonplace,*® as Ruth Towse puts it,

[flrom an economic point of view, [the levy] is an even blunter instrument than
the blanket license or equitable remuneration schemes, because all who buy
the equipment have to pay the levy whether or not they use it for copyright
purposes, and the revenues from the levy have to be distributed in a fairly
arbitrary way between the different groups of rights holders, whose work may
or may not have been copied (visual artists, authors and publishers,
composers, performers, record labels, and so on).3!

Despite its faults, this is the current working legal solution to the informational deficit posed by
private copying practices. This highlights again the need to unify the rationales underpinning the levy
at a conceptual level first before one can engage the question of how to update its applications to
new technologies. Thus, it is worthwhile to analyze the levy at a higher level of abstraction, from an
economic perspective, before engaging in an analysis of the EU’s current implementation of the levy.

28 On the result of using “fair compensation” terminology as opposed to “equitable remuneration” in the
Directive, see infra, section 2(b)(i).

2 Use of compensation vs. remuneration terminology is not interchangeable, as explained in, infra, Section
2(b)(i).

30 Ficsor, Mihaly. (2002) Collective Management of Copyright and Related Rights. WIPO, Geneva 2002. Available
at: ftp://ftp.wipo.int/pub/library/ebooks/wipopublications/wipo_pub_855e.pdf. pg. 91. (“The distribution of
private copying royalties by the competent joint management organizations is made by means of one of the
most widespread techniques which is also used by some musical performing rights organizations, namely by
means of sampling. This technique involves an element of rough justice but it still guarantees a fairly correct
distribution to individual owners of rights reflecting essentially the actual use of the works protected.”)

31 Kretschmer, Martin (2011) “Private Copying and Fair Compensation: An empirical study of copyright levies in
Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012. pg. 65.
Available at: https://ssrn.com/abstract=2063809. (citing R. Towse (2010), “A Textbook of Cultural Economics,”
Cambridge: CUP pgs. 366-67).
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a. Economic Theories of Harm: Lost Licensing vs. Value Added

Qualifying acts of private copying are compensated ideally by the copier himself, on the basis “harm”
incurred by the rightholder. Economists might consider two possible definitions of such “harm” that
can inform the calculation of the amount and applicability of the levy: either (1) economic loss
suffered by the rightholder by “missing” an opportunity to license copies of his work; or (2) the
payment owed by consumers based on the “added value” of the ability to copy the copyrighted work
on their devices.3? Again, in the most economically efficient case, the rightholder is compensated for
every single private copy made.?® Any significant deviation, then, from this ideal amount of
compensation is unfavorable from an economic standpoint.

Turning to the first scenario, when users wish to generate a personal copy, understanding that each
act of copying is an imposition on the rightholder’s exclusive right of reproduction, the rightholder
would have an opportunity to negotiate with the user again over the copy (i.e., by licensing the
ability to copy to the user, or by licensing each individual copy). Because this process would involve
considerable transaction costs and would violate the user’s countervailing privacy interests, a levy
system might roughly estimate the private copying activities of all users vis a vis the copying
capability of the copying medium (CDs, MP3 Players), and from this estimation would collect the levy
and distribute the compensation back to the rightholder. The compensation in this case would be
calculated on the assumption that that the rightholder is harmed by the “loss” of an opportunity to
license the copy.®*

Another way to perceive the concept of “harm” from an economic perspective is through the use of
the levy mechanism in a “value added” scenario, where the rightholder is not per se harmed by the
copying itself, but rather the user’s added value in the ability to generate copies would not be able to
be captured by the rightholder in the absence of a levy.® In this sense, consider the availability of

32 Boyer, Marcel (2017). “The Economics of Private Copying.” Toulouse School of Economics, September 2017.
Working Paper No. 17-845 pgs. 3-4; Ferreira, Jose Luis. (2010). “Compensation for private copying: an economic
analysis of alternative models.” ENTER IE Business School, July 2010. pg. 5. Available at:
http://www.digitaleurope.org/DesktopModules/Bring2mind/DMX/Download.aspx?Command=Core_Download
&Entryld=853&Portalld=0&Tabld=353 pg 3; Kretschmer, Martin (2011) “Private Copying and Fair
Compensation: An empirical study of copyright levies in Europe.” An Independent Report Commissioned by the
UK Intellectual Property Office. 28 March 2012. (lost licensing) pg. 17; (value added) pg. 61. Available at:
https://ssrn.com/abstract=2063809.

33 Ferreira, Jose Luis. (2010). “Compensation for private copying: an economic analysis of alternative models.”
ENTER IE Business School, July 2010. pg. 5. Available at:
http://www.digitaleurope.org/DesktopModules/Bring2mind/DMX/Download.aspx?Command=Core_Download
&Entryld=853&Portalld=0&Tabld=353.

34 Though this may make sense economically speaking, as Kretschmer points out, “...there is a [legal]
circularity...if there is a copyright exception, there is no infringement, and no license could have been issued.
Thus by definition there is no harm in law from a permitted activity.” See Kretschmer, Martin (2011) “Private
Copying and Fair Compensation: An empirical study of copyright levies in Europe.” An Independent Report
Commissioned by the UK Intellectual Property Office. 28 March 2012. pg. 17. Available at:
https://ssrn.com/abstract=2063809.

35 Ferreira, Jose Luis. (2010). “Compensation for private copying: an economic analysis of alternative models.”
ENTER IE Business School, July 2010. pg. 3. Available at:
http://www.digitaleurope.org/DesktopModules/Bring2mind/DMX/Download.aspx?Command=Core_Download
&Entryld=853&Portalld=0&Tabld=353. See also Kretschmer study, supra n. x at 61-62. “Were it not for PCR
[private copying remuneration] charges, the additional social value created by the new use of IPR-protected
works would be appropriated exclusively by consumers and the CE [consumer electronics] industry, while
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content as an MP3 file versus vinyl record; the latter would involve considerably higher user costs to
be able to generate a digital copy on another device (a.k.a. format shifting), whereas the digital file
allows for an easy transfer across multiple platforms and devices. According to Ferriera, “[t]he
technology that makes private copying possible increases the consumer’s value of their legitimately
purchased goods...Consumers’ higher valuation leads to a new market equilibrium that is as efficient
as the old one. From the economic efficiency perspective, this asymmetry needs no correction, but
politically, it may be interpreted as harm that needs correcting.”®® In another “value added” scenario
of a similar nature, it is alternatively explained that, “...since right owners do not profit from [the]
higher value [of consumers being able to create private copies], they do not receive the right
economic signals to produce more copyright content. Sharing this higher value through a system of
compensation to right owners would increase economic efficiency.”?” This rationale is familiarly used
in copyright traditions that emphasize the copyright as an economic, or property-based, right.®

One primary issue with the levy is the lack of a definitive stance on which definition of harm is
correct. The uncertainty regarding how to define “harm” among the EU Member States therefore
creates a twofold problem. First, that the means of justifying the imposition of the private copying
levy identified above are not fully satisfactory on their own, even if one justification is ultimately
picked over the other. Second, that Member States are not only at liberty to choose which
justification to use when reaching the appropriate rate of compensation, but that they may also
define which factors are relevant and irrelevant to the calculation of harm, on whatever theoretical
basis they deem appropriate. If the first approach (“lost licensing” rationale) is maintained, should
government intervention in the form of a levy be the solution? As pointed out by some scholars, lost
licensing opportunities are not usually remedied by legal intervention, but are rather resolved
through adapting one’s strategy in the market to be able to capture adequate licensing revenue. On
the other hand, if the value-added scenario is determined to be a more amenable justification, would
that not reflect a more “unjust enrichment” rationale, rather than “harm” to the rightholder per se,
by requiring users to pay rightholders for their increased utility of a copyrighted work?

To help address these questions, the 2013 mediation on private copying levies essentially
recommends picking one of the potential definitions of harm: basing the calculation of levies on the
theory of lost licensing opportunities. Particularly, the levy would be calculated by, “look[ing] at the

creators would remain uncompensated.” (citing Economic Analysis of Private Copy Remuneration, Report
prepared by EconLaw Strategic Consulting for Groupement Européen des Sociétés d’Auteurs et Compositeurs
(GESAC) (September 2007), section 1.3, p. 7).

36 4.

37 See Kretschmer, Martin (2011) “Private Copying and Fair Compensation: An empirical study of copyright
levies in Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012.
pg. 61. Available at: https://ssrn.com/abstract=2063809.

38 |.e., Anglo-saxon property systems. See generally, Landes, William and Posner, Richard (1989). “An Economic
Analysis of Copyright Law.” 18 J. Leg. Stud. 325.

39 “Normally, lost sales are not something to be compensated. If a second stall sets up in a market, it’s called
competition. However, if competition arises from a lack of enforceability of contracts or rights, the issue
becomes more complicated....Kay argues that legislators should be reluctant to get involved in the enforcement
of private rights: ‘If right owners struggle to enforce contracts, this is not normally a point of public policy.””
Kretschmer, Martin (2011) “Private Copying and Fair Compensation: An empirical study of copyright levies in
Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012.
Available at: https://ssrn.com/abstract=2063809. (citing John Kay, The economics of copyright levies, IPO /
ESRC Seminar, 14 October 2010).
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situation which would have occurred had the exception not been in place” and, “assess[ing] the
value that consumers attach to the additional copies of lawfully acquired content that they make for
their personal use. [This] would allow the estimate of losses incurred by rightholders due to lost
licensing opportunities (‘economic harm’), i.e., the additional payment they would have received for
these additional copies if there were no exception.”*® Another study conducted by CEPS Digital
Forum in the same year also maintains this approach: “A uniform concept of harm...should be
adopted at EU level in order to enable an economics-based calculation of levies. The recommended
criteria to estimate the harm to be compensated financially could be that of ‘lost profit’ and the
economic value that consumers attach to private copies, i.e. the consumer’s willingness to pay for
the making of subsequent copies for personal use diminishes progressively and significantly.”*! In
other words, adopting a “lost license” approach would definitively favor a purely economic basis on
which to calculate harm. As shown below, however, no similar consensus has emerged yet among
Member States.

b. The InfoSoc Directive

In the EU the private copying levy is addressed in Directive 2001/29/EC Article 5 as part of a closed
list of exceptions to the reproduction right of copyright.*> The Directive was intended to both
harmonize the framework of copyright and related rights across the Member States that already had
some commonalities between them, and also to facilitate the adaptation of this framework in
Member States that did not already have such features in place to facilitate the free movement of
goods in the so-called “Single Market.”

As noted by Helberger, early drafts of the InfoSoc Directive did not permit the practice of digital
private copying at all, as alluded to in Recital 38 of the Directive which forewarns that digital private
copying is “likely to be more widespread and have a greater economic impact” than analogue private
copying.®® Its final inclusion, and the broad manner in which it was finally drawn into the Directive,
may be explained by the interest in preserving the autonomy of those Member States that previously
did not already recognize the exception (namely the UK and Ireland).**

Article 5(2)(b) sets out the primary part of the private copying legislation as an exception to the
author’s exclusive right of reproduction:

[Member States may provide for exceptions or limitations to the reproduction
right] “in respect of reproductions on any medium made by a natural person for
private use and for ends that are neither directly or indirectly commercial, on
condition that the rightholders receive fair compensation which takes account

40 Vitorino Recommendations, supra n. 2, at 19.

41 Mazziotti, Giuseppe (2013). “Copyright in the EU Digital Single Market: Report of the CEPS Digital Forum.”
Centre for European Policy Studies, Brussels. June 2013. pg. 18.

42 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of
certain aspects of copyright and related rights in the information society. [InfoSoc Directive]

43 Helberger, Natali, Hugenholtz, P. Bernt (2007). “No Place Like Home for Making a Copy: Private Copying in
European Copyright Law and Consumer Law.” 22 Berkeley Tech. L. J. 1061, 1071 at fn. 57.

4 Hugenholtz, P. Bernt, Guibault, Lucie and van Geffen, Sjoerd. “The Future of Levies in a Digital Environment:
Final Report.” Institute for Information Law (IViR), Amsterdam. March 2003. Pg. 36. Available at:
https://www.ivir.nl/publicaties/download/DRM&levies-report.pdf.
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of the application or non-application of technological measures [referred to in
Article 6].%

Instead of the very narrow copying exceptions seen in the precursory Database Directive (copies for

)% and Computer Programs Directive (prohibition of

private purposes, only non-electronic databases
private copying except in cases of creating backup copies)?, the exception embodied in the Directive
seems much more expansive in the manner in which it grants Member States legislative autonomy.
As the levy only bears its specific meaning in relation to the right of reproduction, Kretschmer
deduces that the copying activities carried out on digital networks would necessarily be limited to,
“(i) Making back-up copies/archiving/time shifting/format shifting; (ii) Passing copies to family /
friends; (iii) Downloading for personal use; (iv) Uploading to digital storage facilities.”*® In fact, the
actual scope of the application of the levy on digital goods is actually quite narrow in practice.
Commercial or institutional copying, for either legitimate or illegal purposes, should be exempted
entirely from payment, not to mention eliminating payment obligations for illegally made copies, a
widespread phenomenon through the recent proliferation of peer-to-peer networks.* Additionally,
compensation would not be due for,

“..the vast quantities of internet-(web-)based content which are downloaded
for archival purposes with the implied or express consent of the content
providers... providers of freely available content on the web...copies of public
domain materials... ‘digital’ subject matter covered by previous EC directives,
such as computer programs and databases [(e.g., the making of back-up
copies)]... or ‘in cases where rightholders have already received payment in
some other form, for instance as part of a licence fee’ [e.g., where an]
accompanying end-user license allows for (a measure of) private copying.”*°

Finally, exceptions allowed by article 5(2) are further subject to the so called three-step test, referred
to in article 5(5) of the InfoSoc Directive,” and echoed in the Berne Convention, TRIPs, and the
“WIPO Internet Treaties.”>?

4 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society.

46 Council Directive 96/9 on the Legal Protection of Databases, 1996 O.J. (L 77) 20 (EC) [Database Directive]

47 Council Directive 91/250 on the Legal Protection of Computer Programs, 1991 O.J. (L 122) 42 (EC) [Computer
Programs Directive]

48 Kretschmer, Martin (2011) “Private Copying and Fair Compensation: An empirical study of copyright levies in
Europe.” An Independent Report Commissioned by the UK Intellectual Property Office. 28 March 2012. Pg. 9-
10. Available at: https://ssrn.com/abstract=2063809.

4 Hugenholtz, P. Bernt, Guibault, Lucie and van Geffen, Sjoerd. “The Future of Levies in a Digital Environment:
Final Report.” Institute for Information Law (IViR), Amsterdam. March 2003. pg. ii. Available at:
https://www.ivir.nl/publicaties/download/DRM&Ievies-report.pdf.

0 /d. at 37.

51 “The exceptions and limitations provided for in paragraphs 1, 2, 3, 4 shall only be applied in certain special
cases which do not conflict with a normal exploitation of the work or other subject-matter and do not
unreasonably prejudice the legitimate interests of the rightholder.” Article 5(5) InfoSoc Directive.

52 Poort, Joost and Quintais, Jo3o Pedro. “The Levy Runs Dry: A Legal and Economic Analysis of EU Private
Copying Levies.” 4 JIPTEC 3, 220 fn. 17 (2013). Available at: https://www.jipitec.eu/issues/jipitec-4-3-
2013/3846/Poort.pdf. (“WIPO Internet Treaties” is meant here as an umbrella term for the WIPO Copyright
Treaty, opened for signature 20 December 1996, 2186 U.N.T.S. 121 (entered into force 6 March 2002) [WCT]
and the WIPO Performances and Phonograms Treaty, opened for signature 20 December 1996, 2186 U.N.T.S.
203 (entered into force 20 May 2002) [WPPT]).

11
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i. Fair Compensation vs. Equitable Remuneration

Recital 35 of the InfoSoc Directive refers to the concept of fair compensation:

“In certain cases of exceptions or limitations, right holders should receive fair
compensation to compensate them adequately for the use made of their protected
works or other subject matter. When determining the form, detailed arrangements
and possible level of such fair compensation, account should be taken of the
particular circumstances of each case. When evaluating these circumstances, a
valuable criterion would be the possible harm to the right holders resulting from
the act in question. In cases where the right holders have already received payment
in some other form, for instance as part of a license fee, no specific or separate
payment may be due...>?

Taking into account the initial narrowness of the levy’s application in terms of digital copying, there is
considerable significance in the choice of using “fair compensation” as opposed to “equitable
remuneration” in the Directive.> It is first pointed out by Hugenholtz et. al. that the decision to use
“fair compensation” as opposed to “equitable remuneration” in the private copying exception is
“inextricably linked” with the “harm” criterion: “Whereas ‘equitable remuneration’ may ... be due in
situations where rightholders suffer no (actual or potential) harm at all, Recital 35 clarifies that ‘fair
compensation’ is required only when and if rightholders are (actually or potentially) harmed by acts of
private copying. Consequently, one might argue that Member States are under an obligation to
provide for compensation only if the likelihood of such harm can be reasonably established.”>>

Indeed, this choice differs from the natural rights ethos that was characteristic of the German
implementation.>® As also pointed out by Geiger, both the German translation of Recital 35 of the
Directive and the French codification of private copying avoid the imprecision of the “compensation”

III

language and opt for the “more neutral” term “remuneration.”>” What is especially interesting about

53 Recital 35 InfoSoc Directive, emphasis added.

54 A separate concept, the idea of ‘equitable remuneration’, is found in Articles 4(1) and 8(2) of the Rental Right
Directive. See European Court of Justice, 6 February 2003, Case C-245/00 (SENA v. NOS). Furthermore, the
concept of “equitable remuneration” is explicitly distinguished from the concept of “fair compensation” in
Padawan: “the concept of ‘fair compensation” which appears in a provision of a directive which does not
contain any reference to national laws must be regarded as an autonomous concept of European Union law
and interpreted uniformly throughout the European Union (see, by analogy, as regards the concept of
‘equitable remuneration’ in Article 8(2) of Council Directive 92/100/EEC of 19 November 1992 on rental right
and lending right and on certain rights related to copyright in the field of intellectual property (OJ 1992 L 346,
p. 61) and Case C-245/00 SENA [2003] ECR |-1251, paragraph 24).” Padawan, supra n. x at para. 33. Emphasis
added.

55 Hugenholtz, P. Bernt, Guibault, Lucie and van Geffen, Sjoerd. “The Future of Levies in a Digital Environment:
Final Report.” Institute for Information Law (IViR), Amsterdam. March 2003. Pg. 36. Available at:
https://www.ivir.nl/publicaties/download/DRM&levies-report.pdf. (Emphasis added).

%6 |1d. at 36. (“[Use of “fair compensation” language] is a clear departure from the notion of ‘equitable
remuneration’... developed particularly in German copyright doctrine, that authors have a right to
remuneration for each and every act of usage of their copyrighted works (‘Vergtitungsprinzip’).”)

57 Geiger, C. (2010). “Promoting Creativity through Copyright Limitations, Reflections on the Concept of
Exclusivity in Copyright Law”, 12 Vand. J. Ent. & Tech. L Issue 3, 515, 529. (citing Commission Directive 2001/29,
art. 352001 O.J. (L 167) 10 (EC) and Code de la propriété intellectuelle (Intellectual Property Code) art. L. 311-1,
respectively.)

12



Conference Draft — Do Not Distribute

this choice between “compensation” and “remuneration” is that this language seems to further
translate into a pecuniary difference, as noted by Kretschmer and Hugenholtz et. al.:

“According to the European Commission, equitable remuneration requires a
minimum standard of payment without evaluation of harm (2006 Impact
Assessment, p. 16). Hugenholtz et al. argue (2003, p. 36) that ‘equitable
remuneration’, as a notion based on fairness, may require higher levels of payment
than payments based on harm.”>®

Taken together, “fair compensation” is to be considered an “autonomous EU law concept” distinct
and separate from “equitable remuneration,” with its own unique set of consequences. Furthermore,
a finding of “harm” is only required for determining the level of fair compensation and not for
equitable remuneration.

But is the requirement of “harm” as a criterion of fair compensation wholly consistent with the initial
purpose of the levy? Returning briefly to the codification of the levy in the German system, the law
specifically does one thing — granting remuneration to the rightholder — but it does not
simultaneously permit the practice of private copying. In commenting on the InfoSoc Directive in
2001, the German Minister of Justice clarifies that, “German copyright law (Urheberrecht) does not
recognise a right to private copying. There are only limits (Schranken) to copyright law, i.e. the right
owner must tolerate copying for private use and, in return, participates in a collective remuneration
scheme. Private copying is lawful under the rule: ‘Protection, where you can protect. Remuneration,
where you can’t protect.””® This justification is reinforced in the opinion of Attorney General
Trstenjak in Padawan:

“The right to ‘fair compensation’ ... as the German Government correctly points out,
primarily has the character of a reward. This is apparent from the first sentence of
recital 10, pursuant to which if authors or performers are to continue their creative
and artistic work, they have to receive an ‘appropriate reward’ for the use of their
work. Recital 35 makes clear that ‘fair compensation’ should also be classified in
this category of rewards, where it is stated that in certain cases of exceptions or
limitations, rightholders should receive fair compensation to compensate them
adequately for the use made of their protected works or other subject matter.”®

However persuasive the case for interpreting the Directive based on remuneration-based theory and
terminology, the CJEU regrettably does not follow this rationale and opts for a distinctly separate

58 Kretschmer Study, supra n. x at 23 fn. 5, emphasis added. (citing Hugenholtz et. al., supra n. x at 36:
“Whereas ‘equitable remuneration’ may, therefore, be due in situations where rightholders suffer no (actual or
potential) harm at all, Recital 35 clarifies that ‘fair compensation’ is required only when and if rightholders are
((actually or potentially)) harmed by acts of private copying. Consequently, one might argue that Member
States are under an obligation to provide for compensation only if the likelihood of such harm can be
reasonably established.”) Cf. Geiger, C. (2010) at 530. (“In the end, it is probably not dispositive whether one
starts from “compensation” or “remuneration” — the decisive aspect is likely that in both cases, there is a
possibility for the author to participate in the fruits of his work. In this regard, only the effectiveness of the
participation is important. What does a very extensive and developed exclusive right mean to the author if
hardly any remuneration flows back to him in the end?”).

9 1d. at 60.

0 Advocate General of the Court of Justice of the European Union V. Trstenjak delivered on 11 May 2010 in
Case C-467/08, Padawan, para. 79.
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conception of fair compensation as opposed to equitable remuneration — the appropriateness of
which has been scrutinized.®*

The CJEU decision in Padawan most prominently evidences the shift away from traditional moral-
rights “fairness” inquiry in levy implementation towards an economic, or more “damages” based
inquiry, nuanced by circumstances of provable rightholder “harm.”®? In Padawan, while the main
issue under dispute was the enforceability of levies that did not discriminate between private and
professional media users, the Court of Justice further interpreted that the concept of fair
compensation, “must necessarily be calculated on the basis of the criterion of harm caused to
authors of protected works by the introduction of the private copying exception,”®® and that it “must
be regarded as an autonomous concept of European Union law to be interpreted uniformly
throughout the European Union.”% While the intention of the Court may have been to guide a more
uniform interpretation of fair compensation amongst Member States, without indicating which
factors might be relevant or irrelevant to such a calculation, the crucial (and vague) criterion of harm
continues to be a widely disputed aspect of the private copying levy as administered by EU Member
States.

ii. Licensing and Waivability

The “licensability” of certain digital content raises interesting questions regarding the extent of
private copying the Directive. The introduction of new online business models has renewed the
debate over the longevity of the private copying levy, specifically in cases where rightholders are able
to either directly license the works with end users, limit the amount and frequency of user
downloads through technical protection measures (TPM), or offer works entirely for free. Some ICT
firms have argued that where “...private copying can be permitted under contract, there is no need
for an exception. The appropriate compensation [should be] a license fee which should be left to the
market.”®® This is similarly acknowledged in the text of Article 5(2)(b) of the Directive: “[i]n cases
where the right holders have already received payment in some other form, for instance as part of a
license fee, no specific or separate payment may be due.”® It is also clarified by the Commission
that, “[w]here a rightholder has authorized an activity in exercising his exclusive rights, no claim for
compensation should arise as the person performing the activity, i.e., the consumer, is a licensee

61 See, e.g., Geiger, Christophe (2010). “Promoting Creativity through Copyright Limitations, Reflections on the
Concept of Exclusivity in Copyright Law”, 12 Vand. J. Ent. & Tech. L Issue 3, 515, 529. (“This ‘compensation’ or
‘indemnity’ terminology seems to imply some kind of damage has to be redressed...these terms appear to be
incorrect. One should speak of 'remuneration’ instead of ‘compensation.” Hence, there would be remuneration
by way of license and remuneration through a copyright limitation. It is preferable to use the term ‘limitation-
based remuneration rights’ than the more established and misleading term of ‘levies.”’) See also, Kretschmer,
supra n. x. at 2 (“Whilst this report indeed deplores the incoherence of the EU concept of fair compensation
based on harm, and advances a de minimis interpretation for a narrowly conceived private copying exception,
it also finds that there may be an economic case for statutory licences with levy characteristics.”).

52 padawan v SGAE, C-467/08, October 21, 2010 (ECJ)

83 padawan v SGAE, C-467/08, October 21, 2010 (ECJ), para. 42.

641d. at para. 33. (emphasis added).

55 These models are also known as “licensing through” or licensing “all-you-can-eat”. Kretschmer Study, supra
n. x, at 59.

5 |d.

57 InfoSoc Directive, Recital 35.
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here and not a beneficiary of the exception.”®® In short, if content dissemination becomes a fully
licensable practice, then private copying is no longer required as exception to an exclusive right, and
the rightholder is assumed to have received adequate compensation from the user in exchange for
the license.

Though this clarification may have been to address concerns over consumers paying twice (in the
form of 1.) the negotiated license and 2.) the levy on the copying media or equipment itself), this
conclusion is still problematic from a consumer perspective. “Privately negotiated” levies (in the form
of licenses), as briefly examined in Kretschmer’s 2011 study, are at particular risk of being overly
opaque in online transactions, especially in the manner in which the collected royalties are
redistributed among stakeholders.®® Furthermore, such a “fully licensed” solution would still need to
be supplemented by regulatory oversight to ensure that a proper balance is struck between user
expectations of the content and the rightholder’s valuation of the exchange of their exclusive right.”

In the same vein, “TPMs” which are used in tandem with licensing agreements to regulate end-user
copying, is mentioned by the Directive but in a very abstract sense. For example, in calculating the
amount of fair compensation, “the application or non-application of technological measures” should
be taken into account,’”* and Member States should ensure that users of copyrighted works are able
to benefit from exceptions and limitations (private copying) notwithstanding the application of
technical measures by the rightholder.”? The exact legal consequences of this provision are unclear,
as assessing in which cases the use of TPMs might unjustly encroach on the user’s “benefit” of the
private copying exception can involve many different approaches and yield some highly inconsistent
results.”

What is clearer, however, is the legislative intention in the Directive anticipating the rise of TPM as a
means for rightholders to regulate copying practices without resorting to a levy mechanism.” Yet

68 Kretschmer Study, supra n. x, at 59 (citing Inpact Evaluation for Proposed Recommendation, “Fair
Compensation for Private Copying in a Converging Environment.” (2006) pg. 58).
69 Kretschmer Study, supra n. x, at 20.
7% This might also mean going beyond the scope of Art. 5(2) of the Directive, which only contemplates private
copying as an exception or limitation to the reproduction right, to potentially include communications to the
public, distributions to the public, public performances or adaptations. See Kretschmer Study, supra n. x at 69.
7! See Art 5(2)(b) InfoSoc Directive.
72 Art 6(4) InfoSoc Directive:
“Member States shall take appropriate measures to ensure that rightholders make available to
the beneficiary of an exception or limitation...the means of benefiting from that exception or
limitation. A Member State may also take such measures in respect of a beneficiary of an
exception or limitation provided for in accordance with Article 5(2)(b), unless reproduction for
private use has already been made possible by rightholders to the extent necessary to benefit
from the exception or limitation concerned and in accordance with the provisions of Article
5(2)(b) and (5), without preventing rightholders from adopting adequate measures regarding
the number of reproductions in accordance with these provisions.” [emphasis added]
73 See Helberger, No Place Like Home, pg. 1087 (“It is ambiguous whether and to what extent the private
copying limitation in the Information Society Directive supports consumers’ reasonable expectations to make
private copies...the relationship between the private copying limitation, the three-step test, the limitation’s
interface with contract, and the rather cryptic provision of Article 6(4) of the Information Society Directive are
confusing, to say the least.”) See also, Poort, Levy Runs Dry, pg. 210
74 See Hugenholtz, et. al., The Future of Levies in the Digital Environment, supra n. x at 42. (citing “Explanatory
Memorandum on Directive Proposal”: “It is expected that digital technology may allow the effective control of
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this raises concerns of its own, as the use of TPMs by rightholders operates on the fringes of the
traditional copyright system and may tend to respond, instead, to “the organizational structure of
firms and inter-industry political bargains.””> Absent any regulatory oversight or transparency
requirements in the various ways TPMs and license agreements are negotiated between rightholders
and users, the resulting structures come dangerously close to disrupting the fundamental copyright
raison d’étre.’®

Considering the waivability of the levy as might be negotiated through licenses or other agreements,
the ECJ has made several determinations that in effect favor the levy system, but in a manner that
produces some odd results relating to rightholder autonomy. As far as the rightholder’s ability to
waive fair compensation due to them, e.g., through the use of a creative commons license to
distribute their content,”” the ECJ has held (in comparing to the conditions of “equitable
remuneration” in the Rental Rights Directive) that “the EU legislator did ‘not wish to allow the
persons concerned to be able to waive payment of that compensation to them.”””® Accordingly,
rightholder waiver of the ability to recover fair compensation for acts of private copying is, in the
Court’s view, “conceptually irreconcilable” with “Member States’...obligation to achieve the result of
recovery of the fair compensation.”” Further puzzling is the calculation of harm, where the Court has
held that the rightholder’s authorization to copy their work (or not) “is devoid of legal effects under
the law of that State” and does not impact the calculation of harm caused by the reproduction.?’ As a
result, “[rightholder] authorisations cannot be taken into consideration when calculating the level of
fair compensation.”®! As emphasized by Poort and Quintais, this “represents a significant departure
from the status quo in many Member States’ levy systems, which take into consideration such
[rightholder] authorization to either eliminate levies in certain cases or substantially limit their

amount.”®?

private copying, and the replacement of levy schemes by individual licensing solutions which are under
development (in the context of “ electronic copyright management”), at least in the on -line environment.””)
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Available at: https://creativecommons.org/licenses/?lang=en. Last accessed: 27 February 2018.
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Hence, in identifying the Directive’s limited treatment of licensing and waivability in the
administration of the private copying levy, both essential rightholder expectations as they participate
in digital content markets, the ECJ rulings on these points have been either too vague or have
produced results that do not coincide with the idea of rightholder autonomy in the way their content
is consumed. Ultimately, the rulings thus far have been perhaps too careful not to interfere with
Members States’ broad discretion in this area, as they have failed to provide the necessary clarity in
how to administer the levy effectively in an increasingly digital world.®

c. ECJ Decisions Interpreting the Concept of “Harm”

Though a number of cases regarding the administration of the private copying levy have been
adjudicated by the ECJ, the decisions have shied away from providing concrete guidance to Member
States in defining the proper scope of the harm criterion. In Padawan, as mentioned above, the
discussion on the harm criterion is minimal, merely reinforcing that the amount of fair compensation
must be linked to harm caused to the authors of protected works by introducing a private copying
exception.® In the CJEU’s preliminary ruling on the calculation of reprography levies in Reprobel,®®
the Court held that the Belgian system (which implemented a lump-sum payment scheme based on
the sole criteria of copying speed) did not adequately account for the proportionality of “actual”
harm caused to the rightholder in failing to draw distinctions between reproductions made for
private use by legal or natural persons, for commercial or non-commercial purposes.®

87 “actual” harm can

Consequentially, and in line with the opinion of the European Copyright Society,
only be incurred by rightholders, and as such, fair compensation for acts of private copying is only

due to rightholders.®

The notion of harm is itself a tricky concept, sometimes not adequately taking into account the
realities of righholder and user interations. In VG Wort, for example, it was held that when
calculating harm, the rightholder’s explicit or implicit authorization to copy their work (or not) “is
devoid of legal effects under the law of that State” and “...cannot be taken into consideration.”® This
does not address “double-payment” scenarios, when users pay to obtain content under a license,
and also purchase levied copying equipment/media.

Another double-payment issue reaches a dubious result in Stichting, a case involving the dispute
between Dutch collecting society and a German-based company selling to Dutch customers.*® In that
case, the notion of “harm” is discussed in terms of its locu