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Nations traditionally have understood patents to be territorial rights: a U.S. patent is enforceable in the 
United States, for example, but not in Japan, and vice versa. Commerce, by contrast, is global, and the 
increasing number of patent disputes that straddle national borders pose challenges to the traditional 
territorial view of patent rights. One set of challenges arises primarily in cases involving commitments 
to license standard-essential patents (SEPs) on fair, reasonable, and nondiscriminatory (FRAND) terms. 
By way of example, in Unwired Planet v. Huawei an English court established the terms of a global 
license for the use of Unwired Planet’s SEP portfolio, even though the majority of those SEPs were 
granted—and most of Huawei’s accused devices made, used, and sold—outside the U.K. (An appeal is 
currently pending before the U.K. Supreme Court.) Courts in the U.K. and U.S. also have been willing 
to grant antisuit injunctions restricting the owners of FRAND-committed SEPs from proceeding with 
parallel litigation in foreign tribunals. Further, in recent years courts in the U.S., Canada, and Japan 
have awarded damages for extraterritorial injuries stemming from acts of domestic infringement. While 
these developments promise efficiency gains, full compensation for aggrieved patent owners, and other 
potential benefits, critics argue that they also will encourage forum shopping and other vices, and that 
they constitute undue interference with the sovereignty of other nations.  
 
In this article, we argue that there are two principal ways to preserve the benefits of these developments 
while alleviating the critics’ concerns. The first would be to establish some type of global tribunal for 
resolving cross-border patent disputes. To be sure, this already is an option whenever the parties 
voluntarily agree to some form of alternative dispute resolution; and in theory some future multilateral 
treaty could establish such a tribunal on a permanent basis, regardless of party consent. More feasible 
in the near term, however, though limited to FRAND disputes, would be for private standards 
development organizations to establish, and encourage their members to participate in, a global 
FRAND tribunal—a proposal that one of us has previously made, and that we further develop here to 
show that competition law should not pose an obstacle to the proper establishment of such a tribunal. 
Second, we propose a set of best practices that courts throughout the world could adopt today, to 
minimize potential conflicts arising from global patent disputes. These include (1) staying or 
dismissing pending litigation, under specified circumstances, in deference to an appropriate foreign 
tribunal; (2) generally limiting antisuit injunctions to cases in which enforcement in another jurisdiction 
would frustrate the domestic court’s ability to render judgment; and (3) imposing limitations, grounded 
in principles of proximate causation, the relevance of noninfringing alternatives, and the avoidance of 
duplicative recoveries, on awards of damages for extraterritorial injuries caused by acts of domestic 
infringement. 
 


