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IRAQ POST-CONFLICT JUSTICE

1. Premises

The Iraqi Ba’ath regime in power since 1968 has been responsible for numerous crimes.'
They include war crimes in Iran® and Kuwait,® and against the Kurds.* Moreover, the regime’s
followers have committed an estimated 100,000 (or more) extra-judicial killings, and tortured and
raped tens of thousands of Iraqi civilians. Such a policy of widespread and systematic violations
targeting regime opponents, and specific segments of the civilian population, Kurds and Shi’a, makes
these violations “crimes against humanity.” Other numerous violations of fundamental human rights
include large-scale arbitrary arrests and detentions, forced displacement of civilian populations, and
unlawful seizure of property. The Iraqi people, as well as the international community, expect post-
conflict justice.’

Post-conflict justice in Iraq requires:
e International and national credibility
e A comprehensive national strategy with international support
¢ International support for long-term capacity-building of the justice system

The expected outcomes are:
¢ Avoid individual acts of vengeance and bring some closure to victims.
e Support the establishment of a democratic form of government based on the
rule of law. °
e Restore an independent judiciary in Iraq.
e Sustain the democratic future, territorial integrity and stability of Iraq.

II. Basic Considerations for Post-Conflict Justice

1) Iraq is a country with a long-standing and well-established legal system and judiciary.
Its laws, except for domestic relations, have all been secularized and made part of well-
crafted codes. They include the Criminal Code (1969) and the Code of Criminal
Procedure (1971). Both are modeled after their Egyptian and Syrian counterparts, which
in turn, derive from French codifications. This is relevant to the proposed Plan.

! Saddam Hussein was Vice-President and became President in 1973. Between 1968-73, he was the regime’s

strongman.

2 Use of chemical weapons and POW-related violations.

> Holding of POWs since 1991, crimes against civilians, looting, and environmental crimes under Protocol I.

*  Deemed a conflict of a non-international character, during which attacks upon civilians were committed, POWs
tortured and killed, and poisonous gas was used. These acts also constitute “crimes against humanity.”

> If the Iraqi people do not feel that there is satisfactory post-conflict justice they will turn to street vengeance, and the
hope of rebuilding Iraq on the basis of a rule of law-oriented democracy will be eluded.

® It should also be noted that for the future stability of Iraq, it will be important to establish a system of de-
Ba’athification, through which Ba’ath Party members are to be vetted by a Commission, and that laws should be passed to
prevent their re-organization of a neo-Ba’ath Party that would wait in the wings to seize power once again. This is not,
however, included in the proposed Plan contained herein.



2) The Criminal Code of 1969 is divided into a “general part” and a “special part,” with
penalties attached to each crime. The Criminal Code contains the equivalent crimes of
murder, voluntary manslaughter, involuntary manslaughter, aggravated battery, battery,
assault and rape. They also contain provisions on robbery, burglary, theft, embezzlement
and abuse of trust. These crimes are found in most penal codes of the world. Crimes
punishable by less than five years do not require mandatory prosecution, and may be
subject to forgiveness or reconciliation by the victims. Reconciliation can be subject to
conditions such as apology, compensation or restitution. Reconciliation agreements are
legally enforceable. This is the premise for the Forgiveness, Truth and Reconciliation
aspect of the proposed Plan.

3) The Criminal Code is based on the “principles of legality.” This is a fundamental
principle of constitutional standing.” The “principles of legality” require that there can be
no crime without a specific law and no penalty without a specific law. Furthermore, no
criminal law or criminal penalty can be retroactive in its application or effect. This strict
positivist approach and relevant international legal norms will therefore limit some of the
options of post-conflict justice, even if established by the United Nations.

4) The Code of Criminal Procedure reflects the inquisitorial French approach.
Investigations of crimes are conducted by an investigative judge, or judge of instruction
(juge d’instruction), whose obligation is to discover the truth. He has the power of
mandating witnesses to appear before him and to interrogate them, including persons
accused or suspected of crimes. This type of interrogation does not require a testimonial
oath. Consequently a witness may lie, though at the risk of having such a lie being used
against him. There is no privilege against self-incrimination that can be invoked, but a
witness may refuse to answer questions, also at the risk of having such refusal interpreted
against him. Upon completion of the investigating judge’s investigation, the case is turned
over to a prosecutor who presents it in court. Judicial proceedings thereafter do not require
the testimony of witnesses previously heard by the investigating judge. Proceedings are
essentially based on the documents and testimony obtained in the course of the
proceedings conducted by the investigative judge.

The “principles of legality,” do not however extend to procedural and evidentiary
norms, and that is also relevant to the post-conflict justice Plan.

5) The judiciary is organized in accordance with a law establishing a distinction between
the ordinary judiciary and the administrative judiciary. It also separates the careers of
prosecutors and judges, but allows prosecutors to move to the judiciary. The judges are
divided into three levels, trial courts, appellate courts and Supreme Court (equivalent to
the Cour de Cassation of France). The trial court is divided into chambers (Dawa’er) and,
for crimes involving more than five years imprisonment, each chamber consists of three
judges. The appellate court is divided into chambers of five judges, as is the Supreme

" This is also a principle of international law. International Covenant on Civil and Political Rights, Dec. 19, 1966, 993

UN.T.S. 3 (entered into force Jan. 3, 1976); European Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 218 U.N.T.S. 221, E.T.S. No. 5; American Convention on Human Rights, Nov. 22, 1969, 1144
UN.T.S 123, 0.A.S.T.S. 36.



6)

7)

8)

9)

10)

Court. The Supreme Court can also sit en banc. It does not rule on the constitutionality or
validity of laws. It does not review any facts or evidence. Its role is limited to determining
the proper interpretation of the law and its proper application at the trial and appellate
levels. This is relevant to the judicial structure of the proposed Plan.

In accordance with the law of judicial organization, a Superior Council of Judges
decides on questions of appointments, promotions, transfers and discipline of judges. The
Council may appoint qualified judges and prosecutors from other Arab countries, as
needed, to any level position in the Iraqi prosecutorial and judicial systems. This tradition
has long existed and is also practiced extensively throughout Saudi Arabia and the Gulf
States. These countries, as well as Iraq, have traditionally appointed for specific periods of
time judges and prosecutors from Egypt, as well as judges from other Arab countries,
such as Syria and Lebanon. Theoretically, it should be possible for the Superior Council
of Judges to recall retired Iraqi judges and prosecutors, but this has not been the practice.
This factor is important with respect to the use of Arab judges and Iraqi retired judges in
the post-conflict justice proposed Plan.

Since the 1968 Ba’ath revolution and particularly since 1973 when Saddam Hussein
became President, a number of laws were passed to amend the Criminal Code, the Code
of Criminal Procedure and the Law on Judicial Organization. In addition, the
Revolutionary Command Council passed a number of decrees which have the force of
law. Among these are the establishment of exceptional courts® within the intelligence
(Mukhabarat), the special police (al-Amn al-Khass) and military courts other than
ordinary courts martial, organized in accordance with the law on military justice (al-
Ahkam al-Askariya). These exceptional tribunals have been operated by officers of these
services and have not been subject to the guarantees and protections included in the 1971
Code of Criminal Procedure, even as subsequently amended.’

Of particular note is the fact that the Revolutionary Command Council passed a
decree providing immunity for all of its members whether for their public or private acts.
This blanket immunity for members of the Revolutionary Command Council’s personal
acts is contrary to general principles of law recognized in Iraq, in accordance with the
1969 Criminal Code.

The special immunity mentioned above, as well as the establishment of exceptional
tribunals, are contrary to the Constitution of 1924 which was abrogated by the Ba’ath
Constitution of 1973, the latter being the product of imposition by the new revolutionary
regime.

Iraq ratified the Four Geneva Conventions of 1949 and the two Additional Protocols of
1977, as well as the 1948 Genocide Convention and the 1984 Torture Convention. It has
not, however, adopted national implementing legislation. Legal doctrine and practice in
Iraq deems that a treaty, even if ratified, must be subject to the adoption of national
implementing legislation before it can be considered domestically applicable. Iraqi

In violation of the ICCPR, supra note 9.

1d.



11)

doctrine on international law does not, however, address the direct applicability in
domestic law of peremptory norms of international law. Thus, it can be argued that since
Iraq has ratified the above-mentioned conventions, that they are applicable domestically,
even without the adoption of national implementing legislation.'” This is particularly
relevant to the proposed Plan.

The Iraqi judiciary is hierarchical and has a high esprit de corps. 1t is, however, known
for rigid interpretation and application of the law. Innovative legal education has been
stifled since 1968. All Iraqi judges and prosecutors had to be approved by the Ba’ath
Party, and many have since 1973 been dismissed for being independent. Post-conflict
justice and the restructuring of the Iraqi judicial system and legal education must take
these factors into consideration.

III. The Proposed Comprehensive Post-Conflict Justice Plan

1)

2)

3)

Irrespective of the legal authority establishing post-conflict justice, the same questions
will arise:

e who will be prosecuted (major offenders, minor offenders and how many)
— the number of offenders will determine the costs, personnel and duration
of the proceedings;

e what substantive and procedural law will apply (international criminal
law, Iraqi law, or both);

e what penalties will be applicable (will it include the death penalty?);

e what will happen to the numerous lesser perpetrators of crimes who will
not be criminally tried;

e will victims be compensated.

Another question is how to rid the country of the Ba’ath party influence and prevent its
resurgence. Will there be a de-Ba’athification process as in the de-Nazification process of
Germany, or will there be a general lustration law as in the case of some former Eastern-
bloc countries, to purge official ranks from former Ba’ath Party members? By whom and
how will this process be carried out? If the process is too rigorous, who will be left to
meet the country’s personnel needs? If the process is too lenient, former Ba’ath officials
will still remain in control.

The proposed Plan is based on the Basic Considerations described above in section I,
taking into account four basic factors, namely:

e Legitimacy of the post-conflict justice mechanism proposed.

e The effectiveness of these mechanisms.

e Cost effectiveness.

e Impartiality and fairness.

10

It should be noted that some of the provisions of the 1949 Geneva Conventions, namely the grave breaches, have
been included in the law on military justice (al-Ahkam al-Askarya), but these provisions apply only to the military.



In keeping with these factors the proposed Plan relies on:

e [raqi law.

e The use of the Arabic language as the only official language of legal
proceedings.

e [raqi judges and prosecutors to be vetted to insure against their allegiance
to the Ba’ath regime and to insure their impartiality and fairness towards
the eventual accused.

e Judges from Arab states and from other countries (if they are familiar with
Arab legal systems and are fluent in Arabic), as well as prosecutors and
investigators, to supplement Iraqi judges.

e Retired Iraqi judges and prosecutors may also be reappointed (subject to
the same vetting process).

e Restoring the Iraqi Criminal Code of 1969 and the Iraqi Code of Criminal
Procedure (1971) to its status prior to amendments made by the Ba’ath
Parliament and by the Revolutionary Command Council.

e Abrogation of the Revolutionary Command Council Decree providing for
personal immunity for its members.

e Obtaining international support in expert personnel, logistics and funding.

4) The Plan has two judicial components described below. It is to be approved by the
Interim Government, followed by the enactment of a decree-law which:

e Sets up the three mechanisms described below,

e Abrogates the laws enacted by the Ba’ath regime since 1973,

e Re-establishes the applicability of the unamended 1969 Iraqi Criminal
Code and 1971 Code of Criminal Procedure,

e Determines the domestic applicability of the international conventions that
Iraq has ratified,'’

e Organizes the judicial structure and judicial composition of the two-track
judicial aspects of the Plan,

e Establishes the Forgiveness, Truth and Reconciliation Commission, and

e Funds the Victim Compensation Scheme of the Commission.

The Post-Conflict Justice Mechanisms

The proposed post-conflict justice mechanisms are:

1. “Major offenders” prosecutions (approximately 50-100) by Iraqi criminal proceedings
with judges from Iraq, Arab states and from other nationalities (expatriate Arabs) who
have legal competence in Arab criminal law and procedure.

The applicable substantive law is a mixture of Iraqi law based on the Criminal Code of
1969 and those international law conventions ratified by Iraq (i.e. Geneva Conventions,
Genocide Conventions and Torture Convention). The procedure is to be based on the Iraqi

""" Traq ratified the Geneva Conventions of 1949, the two Protocols of 1977, the Genocide Convention of 1948, the

Torture Convention of 1984, and a number of Human Rights Conventions, including the ICCPR, supra note 9.



Code of Criminal Procedure of 1971. The penalties are those contained in the Iraqi
Criminal Code of 1969, including the death penalty.

2. “Other offenders,” to be prosecuted before Iraqi criminal courts based on the Iraqi
Criminal Code of 1969 and the Iraqi Code of Criminal Procedure of 1971. The penalties
are those of the 1969 Criminal Code.

3. A “Forgiveness, Truth and Reconciliation Commission” to be established by the “interim
government.”

A. The judicial process

The judicial process would have two tracks.

(a) The first judicial track is a “Special Tribunal for Major Offenders,”'* estimated at
between 50-100, and believed to have committed crimes against humanity, war
crimes, and perhaps genocide, as defined in international law. Since Iraq ratified the
Geneva Conventions and the Genocide Convention, this poses no significant legal
problems, except for “crimes against humanity.” This category of crimes could be
applied if the “Special Court for Major Offenders” recognizes that jus cogens crimes
are applicable domestically without the need for national legislation, or by applying
the norms of the Iraqi Criminal Code which contains the specific crimes encompassed
with “crimes against humanity.”

This “Special Tribunal for Major Offenders” will require five chambers of three
judges each, and an appellate chamber of five judges, with seven supplemental judges,
for a total of twenty-seven of which fourteen would be Iraqi, and thirteen would be
from Arab and other countries. Consequently, it would not be difficult to staff this
Court, subject to the vetting of Iraqi judges.

(b) The second judicial track would be for all other offenders. It would be trial level
before certain reorganized chambers of the Iraqi criminal courts, relying the 1969
Criminal Code and the 1971 Code of Criminal Procedure (minus the special laws
enacted by the revolutionary council and the abrogation of all exceptional tribunals).
These chambers will deal only with crimes punishable by five years imprisonment or
more, and crimes that could result in the imposition of the death penalty. As stated
above, these crimes include: murder, manslaughter, rape, battery (including torture),
and robbery. This will require an estimated seventy judges, whose Arab component
will depend on how many Iraqi judges can be vetted for this task.

B. A Forgiveness, Truth and Reconciliation Commission

The Commission will deal with all other cases through multiple panels of three,
presided over by a jurist, with two lay participants. They are expected to handle as
many as several thousand cases (in view of the large scale violations committed). The

2" Tt should be noted that the term tribunal as used herein does not mean an “exceptional tribunal,” but chambers of the

regular court system. See Appendix A, the Iraqi Governing Council Decree of 10 December 2003.



panels would receive individual complaints as well as voluntary pleas from
perpetrators who apply to it. In that respect, it would have some of the features of the
South African Truth and Reconciliation Commission. The panels would seek to
reconcile the parties after the perpetrator’s admission of guilt and acceptance of
responsibility, and could provide restitution and/or compensation from the perpetrator,
or compensation from a general fund that needs to be established and funded. The
panels would have the power to refer cases to prosecution whenever a crime falls
within the jurisdiction of the “Special Tribunal for Major Offenders,” or for crimes
within the jurisdiction of the chambers of the criminal court referred to above.

In rural areas the panels can rely on the tribal processes and tribal leadership, but
this may present problems of impartiality and fairness.

[See Appendix D, Draft Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law.]

C. Administering the Plan

This is a complex operation, which requires a large administrative support staff,
adequate facilities, extensive record-keeping capabilities, logistical support and
international experts. More specifically, it will need investigative, criminalistics, and
forensic support, as well as evidence gathering capabilities. It cannot be expected to be
operational immediately, and it will require several months to be fully in place."

An administrator will be needed, with responsibility for management, finances and
coordination. The administrator could also be a committee of three, chaired by an Iraqi
jurist, with the participation of two Arab jurists, or only one Arab and another expert
from elsewhere. Funding for the Plan should be independent from the general budget
of the interim governing authority to eliminate bureaucratic and financial delays.

Immediately needed is:

e Appointment of a responsible person to oversee administrative matters,

e Establishment of an evidence-gathering and database process,'”

e The training of prospective judges, prosecutors, and investigators,

e Establishment of a body to prepare Rules of Procedure and Evidence for the
Special Tribunal,

e Preparation of the basic law for the Forgiveness, Truth and Reconciliation
Commission,

¢ The marshalling of international support for the Special Tribunal,

e The development of a budget and personnel structure, including job
descriptions for recruitment.

" In the meantime, a mechanism should be established to detain known offenders to prevent their escape and to give the

people of Iraq a feeling that justice will follow.

Over the past year, significant evidence has been lost due to the coalition forces failure to secure Iraqi ministries and
other public offices from looting and destruction. This caused the loss of invaluable documents. Also during this period,
several mass graves have been opened by grieving families who removed remains and thus damaged the evidence that
could have been collected from these mass graves. These events highlighted the urgent need to preserve and collect the
evidence which is indispensable to effective criminal prosecution.



D. Recording History and Strengthening the Rule of Law

The proposed Plan should also compile a historic record of what the Saddam
regime did, and thus serve as a historical reminder of what dictatorships do. The
judicial proceedings should be taped, and documentaries made of them for public
dissemination. This will also serve as closure for the victims. Other mechanisms to
preserve recollection should also be considered.



IV. APPENDICES

A. IRAQ GOVERNING COUNCIL DECREE OF 10 DECEMBER 2003, ESTABLISHING A SPECIAL

TRIBUNAL
The Statute of the Iraqi Special Tribunal
SECTION ONE
The Establishment, Organization and Competence of the Tribunal
PART ONE
Establishment and Competence of the Tribunal
Article 1.

a) A Tribunal is hereby established and shall be known as the “Iraqi Special Tribunal” (the
“Tribunal”). The jurisdiction and functioning of the Tribunal and its associated bodies as defined in
Article 3(b) below shall be governed by the provisions of this Statute. The Tribunal shall be an
independent entity and not associated with any Iraqi government departments.

b) The Tribunal shall have jurisdiction over any Iraqi national or resident of Iraq accused of
the crimes listed in Articles 11 to 14 below, committed since July 17, 1968 and up until and including
May 1, 2003, in the territory of the Republic of Iraq or elsewhere, including crimes committed in
connection with Iraq’s wars against the Islamic Republic of Iran and the State of Kuwait. This
includes jurisdiction over crimes listed in Articles 12 and 13 committed against the people of Iraq
(including its Arabs, Kurds, Turcomans, Assyrians and other ethnic groups, and its Shi’ites and
Sunnis) whether or not committed in armed conflict.

c¢) The Tribunal shall only have jurisdiction over natural persons.

Article 2.

The Tribunal shall have its seat in the City of Baghdad, or, following a written proposal made by the
President of the Tribunal, in any other Governorate in Iraq as determined by the Governing Council
or the Successor Government.

PART TWO
Organization of the Tribunal

Article 3.
a) The Tribunal’s judiciary shall consist of the following:

1. one or more Trial Chambers;
2. an Appeals Chamber, which shall have the power to review the decisions of the Trial
Chambers referred to above; and
3. the Tribunal Investigative Judges.
b) The Tribunal will also have a Prosecutions Department.

10



¢). The Tribunal will also have an Administration Department, which shall provide administrative
services to the Tribunal’s judiciary and the Prosecutions Department.

PART THREE
The Trial Chambers and the Appeals Chamber

Article 4.

a) The Trial Chambers shall be composed of permanent independent judges, and independent reserve
judges.

b) Each Trial Chamber shall consist of five permanent judges.

¢) (i) The Appeals Chamber shall be composed of nine members. Once appointed the Appeals
Chamber shall select one of its members to fill the position of President of the Appeals Chamber. No
member of any Trial Chamber can simultaneously be a member of the Appeals Chamber or a
Tribunal Investigative Judge.

(i1) The President of the Appeals Chamber shall also be the President of the Tribunal and will
overview the administrative and financial aspects of the Tribunal.

d) The Governing Council, if it deems necessary, can appoint non-Iraqi judges who have experience
in the crimes encompassed in this statute, and who shall be persons of high moral character,
impartiality and integrity.

PART FOUR
Qualification and Selection of the Judges

Article 5.

a) The permanent and reserve judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required for appointment to the highest judicial offices. In
the overall composition of the Chambers and Articles of the Trial Chambers, due account shall be
taken of the experience of the judges in criminal law and trial procedures.

b) Iraqi candidates for permanent and reserve judges in the Trial Chambers need not be serving
judges, and could be lawyers and jurists (who should also have the necessary experience and
qualifications). Judges in the Appeals Chamber must be serving or former judges.

c¢) Judges are to be nominated and appointed by the Governing Council, after consultation with the
Judicial Council.

d) The permanent judges of each Trial Chamber shall elect a Presiding Judge from amongst their
number, who shall oversee the work of the Trial Chamber as a whole.

e) The permanent and reserve judges shall be appointed for a term of five years. The terms and
conditions of service shall be those of the judges of the Iraqi judicial system as set out in the Law
Number 160 of 1979 (Judicial Organization Law), save that matters of compensation shall be set by
the Governing Council in light of the increased risks associated with the position.

) (1) A judge shall be disqualified for any of the following reasons:

11



1. He or she has a criminal record including a felony unless the felony is a political or
false charge made by the Ba’ath Party regime;

il. He or she has made a material misrepresentation; or
iii. He or she fails to carry out his or her duties without good reason.

(2) The decision to disqualify a judge shall be taken by the majority of permanent judges of the
Tribunal after conducting appropriate investigations.

(3) The decision to disqualify the President shall be taken by the Governing Council.

PART FIVE
The Presidency of the Tribunal

Article 6.

a) The President shall:
(1) chair the proceedings of the Appeals Chamber.

(2) assign the judges to particular Trial Chambers;
(3) assign, from time to time, any reserve judges to a Trial Chamber; and
(4) have overall responsibility for the administration of the Tribunal.

b) The President of the Tribunal shall be required to appoint non-Iraqi nationals to act in advisory
capacities or as observers to the Trial Chambers and to the Appeals Chamber. The role of the non-
Iraqi nationals shall be to provide assistance to the judges with respect to international law and the
experience of similar tribunals (whether international or otherwise), and to monitor the protection by
the Tribunal of general due process of law standards. In appointing such non-Iraqi experts, the
President of the Tribunal shall be entitled to request assistance from the international community,
including the United Nations.

c¢) The non-Iraqi advisors and observers referred to in the above paragraph shall also be persons of
high moral character, impartiality and integrity. In this regard, it would be preferable that such non-
Iraqi advisor or observer shall have the following experience: (i) such person shall have acted in
either a judicial or prosecutorial capacity in his or her respective country, or (ii) such person shall
have experience in international war crimes trials or tribunals.

PART SIX
Tribunal Investigative Judges

Article 7.

a) The Tribunal Investigative Judges shall be appointed in order to investigate individuals for the
commission of crimes stipulated in Articles 11 to 14.

12



b) Tribunal Investigative Judges are to be nominated and appointed by the Governing Council, after
consultation with the Judicial Council.

c¢) There shall be up to twenty permanent Tribunal Investigative Judges, and up to ten reserve
investigative judges.

d) The permanent and reserve investigative judges shall be persons of high moral character,
impartiality and integrity who possess the qualifications required for appointment to the highest
judicial offices. In the selection of investigative judges, due account shall be taken of the experience
of the judges in criminal law and trial procedures.

e) The Tribunal Investigative Judges shall be headed by a Chief Tribunal Investigative Judge, who
shall be chosen by the Tribunal Investigative Judges from among them.

f) The Chief Tribunal Investigative Judge shall assign cases to individual tribunal investigative
judges.

g) Each Office of the Tribunal Investigative Judge shall be composed of the Tribunal Investigative
Judge and such other qualified staff as may be required.

h) In accordance with Iraqi criminal procedure, each Tribunal Investigative Judge shall have the
power to issue subpoenas, arrest warrants and indictments with respect to individuals that they are
investigating.

1) Each Tribunal Investigative Judge may gather evidence from whatever source he considers
suitable.

j) Each Tribunal Investigative Judge shall act independently as a separate organ of the Tribunal. He
or she shall not seek or receive instructions from any Governmental Department, or from any other
source, including the Governing Council.

k) The decisions or orders of the Tribunal Investigative Judge can be appealed to the Appeals
Chamber within fifteen days of the notification or deemed notification of the decision.

1) Each Tribunal Investigative Judge shall be appointed for a term of three years. The terms and
conditions of service shall be those of the investigative judges of the Iraqi judicial system as set out in
Law Number 160 of 1979 (Judicial Organization Law), save that matters of compensation shall be set
by the Governing Council in light of the increased risks associated with the position.

m) (1) Any Tribunal Investigative Judge shall be disqualified for any of the following reasons:

1) He or she has a criminal record including a felony unless the felony is a political or false
charge made by the Ba’ath Party regime;

ii) He or she has made a material misrepresentation; or
ii1) He or she fails to carry out his or her duties without good reason.

(2) The decision to disqualify a Tribunal Investigative Judge shall be taken by the majority of
permanent judges of the Tribunal, after conducting appropriate investigations.

13



n) The Chief Tribunal Investigative Judge shall be required to appoint non-Iraqi nationals to act in
advisory capacities or as observers to the Tribunal Investigative Judges. The role of the non-Iraqi
nationals and observers shall be to provide assistance to the Tribunal Investigative Judges with
respect to the investigations and prosecution of cases covered by the this Statute (whether in an
international context or otherwise), and to monitor the protection by the Tribunal Investigative Judges
of general due process of law standards. In appointing such advisors, the Chief Tribunal
Investigative Judge shall be entitled to request assistance from the international community, including
the United Nations.

0) The non-Iraqi advisors and observers referred to in this Article shall also be persons of high moral
character, impartiality and integrity. In this regard, it would be preferable that such non-Iraqi advisor
or observer shall have the following experience: (i) such person shall have acted in either a judicial or
prosecutorial capacity in his or her respective country, or (ii) such person shall have experience in
international war crimes trials or tribunals.

SECTION TWO
Other Departments of the Tribunal

PART ONE
The Prosecutions Department

Article 8.

a) The Prosecutions Department shall be responsible for the prosecution of persons responsible for
crimes within the jurisdiction of the Tribunal.
b) Each Prosecutor shall act independently. He or she shall not seek or receive instructions from any
Governmental Department or from any other source, including the Governing Council.
c¢) The Prosecutions Department shall consist of up to twenty Prosecutors.
d) Prosecutors are to be nominated and appointed by the Governing Council after consultation with
the Judicial Council.
e) The Prosecution Department shall be headed by a Chief Prosecutor, who shall be selected from
among the Prosecutors.
f) (1) A prosecutor shall be automatically disqualified for any of the following reasons:

i) He or she has a criminal record including a felony unless the felony is a political or false

charge made by the Ba’ath Party regime;
i1) He or she has made a material misrepresentation; or
ii1) He or she fails to carry out his or her duties without good reason.

(2) The decision to disqualify a Prosecutor shall be taken by the Chief Prosecutor, after conducting
appropriate investigations.

g) Each Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff as
may be required.

h) The Chief Prosecutor shall assign individual cases to a Prosecutor. Such Prosecutor shall have the
right to be involved in the investigative stages of a case and shall be the individual who prosecutes

14



such case, consistent with the powers granted to prosecutors pursuant to Law Number 23 of 1971
(Iragi Criminal Procedure Law).

1) Each Prosecutor shall be appointed for a term of three years. The terms and conditions of service
shall be those of prosecutors of the Iraqi judicial system as set out in Law Number 159 of 1979 (The
Law of Prosecutors), save that matters of compensation shall be set by the Governing Council.

j) The Chief Prosecutor shall be required to appoint non-Iraqi nationals to act in advisory capacities
or as observers to the prosecutors. The role of the non-Iraqi nationals and observers shall be to
provide assistance to the prosecutors of the Tribunal with respect to the investigations and
prosecution of cases covered by this Statute (whether in an international context or otherwise), and to
monitor the performance of the Prosecutor. In appointing such advisors, the Chief Prosecutor shall
be entitled to request assistance from the international community, including the United Nations.

k) The non-Iraqi advisors and observers referred to in this Article shall also be persons of high moral
character, impartiality and integrity. In this regard, it would be preferable that such non-Iraqi advisor
or observer shall have the following experience: (i) such person shall have acted in a prosecutorial
capacity in his or her respective country, or (ii) such person shall have experience in international war
crimes trials or tribunals.

PART TWO
The Administration Department

Article 9.

a) The Administration Department shall consist of a Director of the Administration Department and
such other staff as may be required.

b) The Administration Department shall be responsible for the administration and servicing of the
Tribunal and the Prosecutions Department.

c¢) The Director of the Administration Department shall initially be appointed by the Governing
Council. He or she shall serve for a three year term and be eligible for reappointment. The terms and
conditions of service of the Director of the Administration Department shall be those of a General
Director in an Iraqi government department .

d) The staff of the Administration Department shall be appointed by the Director of the
Administration Department.

e) The Director of the Administration Department shall appoint a public relations expert to the
position of spokesman of the Tribunal. Such spokesman shall give regular briefings to the press and
the public at large with respect to the developments relating to the Tribunal.

SECTION THREE
Jurisdiction and Crimes

PART ONE
Jurisdiction of the Tribunal

Article 10.
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The Tribunal shall have jurisdiction over any Iraqi national or resident of Iraq accused of the crimes
listed in Articles 11 - 14, committed since July 17, 1968 and up and until May 1, 2003, in the territory
of Iraq or elsewhere, namely:

a) The crime of genocide;

b) Crimes against humanity;

¢) War crimes; or

d) Violations of certain Iraqi laws listed in Article 14 below.

PART TWO
The Crime of Genocide

Article 11.

a) For the purposes of this Statute and in accordance with the Convention on the Prevention and
Punishment of the Crime of Genocide, dated December 9, 1948, as ratified by Iraq on January 20,
1959, “genocide” means any of the following acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:

1. killing members of the group;

2. causing serious bodily or mental harm to members of the group;

3. deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

4. imposing measures intended to prevent births within the group; and

5. forcibly transferring children of the group to another group.

b) The following acts shall be punishable:
1. genocide;
2. conspiracy to commit genocide;
3. direct and public incitement to commit genocide;
4. attempt to commit genocide; and
5. complicity in genocide.

PART THREE
Crimes Against Humanity

Article 12.

a) For the purposes of this Statute, “crimes against humanity” means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian population, with
knowledge of the attack:

Murder;

Extermination;

Enslavement;

Deportation or forcible transfer of population;

Imprisonment or other severe deprivation of physical liberty in violation of
fundamental norms of international law;

kW=
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6. Torture;

7. Rape, sexual slavery, enforced prostitution, forced pregnancy, or any other
form of sexual violence of comparable gravity;
8. Persecution against any identifiable group or collectivity on political, racial,

national, ethnic, cultural, religious, gender or other grounds that are universally
recognized as impermissible under international law, in connection with any act
referred to in this paragraph or any crime within the jurisdiction of the Tribunal;
9. Enforced disappearance of persons; and

10. Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health.

b) For the purposes of paragraph a):

Article 13.

1. "Attack directed against any civilian population" means a course of conduct
involving the multiple commission of acts referred to in the above paragraph against
any civilian population, pursuant to or in furtherance of a state or organizational policy
to commit such attack;

2. "Extermination" includes the intentional infliction of conditions of life, such as
the deprivation of access to food and medicine, calculated to bring about the
destruction of part of a population;

3. "Enslavement" means the exercise of any or all of the powers attaching to the
right of ownership over a person and includes the exercise of such power in the course
of trafficking in persons, in particular women and children;

4. "Deportation or forcible transfer of population" means forced displacement of
the persons concerned by expulsion or other coercive acts from the area in which they
are lawfully present, without grounds permitted under international law;

5. "Torture" means the intentional infliction of severe pain or suffering, whether
physical or mental, upon a person in the custody or under the control of the accused;
except that torture shall not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions;

6. "Persecution" means the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the group or
collectivity; and

7. "Enforced disappearance of persons" means the arrest, detention or abduction
of persons by, or with the authorization, support or acquiescence of, the State or a
political organization, followed by a refusal to acknowledge that deprivation of
freedom or to give information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a prolonged period of
time.

PART FOUR
War Crimes

For the purposes of this Statute, “war crimes” means:
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a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:

1. Willful killing;

2. Torture or inhuman treatment, including biological experiments;

3. Willfully causing great suffering, or serious injury to body or health;

4. Extensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly;

5. Willfully denying the right of a fair trial to a prisoner of war or other protected
person;

6. Compelling a prisoner of war or other protected person to serve in the forces of a
hostile power;

7. Unlawful confinement;

8. Unlawful deportation or transfer; and

9. Taking of hostages.

b) Other serious violations of the laws and customs applicable in international armed conflict, within
the established framework of international law, namely, any of the following acts:

1. Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;

2. Intentionally directing attacks against civilians objects, that is, objects which
are not military objectives;

3. Intentionally directing attacks against personnel, installations, material, units or
vehicles involved in a peacekeeping mission in accordance with the Charter of the
United Nations or in a humanitarian assistance mission, as long as they are entitled
to the protection given to civilians or civilian objects under the international law of
armed conflict;

4. Intentionally launching an attack in the knowledge that such attack will cause
incidental loss of life or injury to civilians or damage to civilian objects which
would be clearly excessive in relation to the concrete and direct overall military
advantage anticipated;

5. Intentionally launching an attack in the knowledge that such attack will cause
widespread, long-term and severe damage to the natural environment which would
be clearly excessive in relation to the concrete and direct overall military
advantage anticipated;

6. Attacking or bombarding, by whatever means, towns, villages, dwellings or
buildings which are undefended and which are not military objectives;

7. Killing or wounding a combatant who, having laid down his arms or having no
longer means of defense, has surrendered at discretion;

8. Making improper use of a flag of truce, of the flag or of the military insignia
and uniform of the enemy or of the United Nations, as well as of the distinctive
emblems of the Geneva Conventions, resulting in death or serious personal injury;
9. The transfer, directly or indirectly, by the Government of Iraq or any of its
instrumentalities (including by an instrumentality of the Arab Socialist Ba’ath
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Party), of parts of its own civilian population into any territory it occupies, or the
deportation or transfer of all or parts of the population of the occupied territory
within or outside this territory;

10. Intentionally directing attacks against buildings that are dedicated to religion,
education, art, science or charitable purposes, historic monuments, hospitals and
places where the sick and wounded are collected, provided they are not military
objectives;

11. Subjecting persons of another nation to physical mutilation or to medical or
scientific experiments of any kind that are neither justified by the medical, dental
or hospital treatment of the person concerned nor carried out in his or her interest,
and which cause death to or seriously endanger the health of such person or
persons;

12. Killing or wounding treacherously individuals belonging to the hostile nation
or army;

13. Declaring that no quarter will be given;

14. Destroying or seizing the property of an adverse party unless such destruction
or seizure be imperatively demanded by the necessities of war;

15. Declaring abolished, suspended or inadmissible in a court of law, or otherwise
depriving, the rights and actions of the nationals of the adverse party;

16. Compelling the nationals of the hostile party to take part in the operations of
war directed against their own country, even if they were in the belligerent's
service before the commencement of the war;

17. Pillaging a town or place, even when taken by assault;

18. Employing poison or poisoned weapons;

19. Employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices;

20. Employing bullets which expand or flatten easily in the human body, such as
bullets with a hard envelope which does not entirely cover the core or is pierced
with incisions;

21. Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;

22. Committing rape, sexual slavery, enforced prostitution, forced pregnancy, or
any other form of sexual violence of comparable gravity;

23. Utilizing the presence of a civilian or other protected person to render certain
points, areas or military forces immune from military operations;

24. Intentionally directing attacks against buildings, material, medical units and
transport, and personnel using the distinctive emblems of the Geneva Conventions
in conformity with international law;

25. Intentionally using starvation of civilians as a method of warfare by depriving
them of objects indispensable to their survival, including willfully impeding relief
supplies as provided for under international law; and

26. Conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostilities.
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¢) In the case of an armed conflict, any of the following acts committed against persons taking no
active part in the hostilities, including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any other cause:
1. Violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;
2. Committing outrages upon personal dignity, in particular humiliating and
degrading treatment;
3. Taking of hostages; and
4. The passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all judicial
guarantees which are generally recognized as indispensable.

d) Serious violations of the laws and customs of war applicable in armed conflict not of an
international character, within the established framework of international law, namely, any of the
following acts:
1. Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities;
2. Intentionally directing attacks against buildings, material, medical units and
transport, and personnel using the distinctive emblems of the Geneva Conventions
in conformity with international law;
3. Intentionally directing attacks against personnel, installations, material, units,
or vehicles involved in a peacekeeping mission in accordance with the Charter of
the United Nations or in a humanitarian assistance mission, as long as they are
entitled to the protection given to civilians or civilian objects under the
international law of armed conflict;
4. Intentionally directing attacks against buildings that are dedicated to religion,
education, art, science, or charitable purposes, historic monuments, hospitals and
places where the sick and wounded are collected, provided they are not military
objectives;
5. Pillaging a town or place, even when taken by assault;
6. Committing rape, sexual slavery, enforced prostitution, forced pregnancy, or
any other form of sexual violence of comparable gravity;
7. Conscripting or enlisting children under the age of fifteen years into armed
forces or groups or using them to participate actively in hostilities;
8. Ordering the displacement of the civilian population for reasons related to the
conflict, unless the security of the civilians involved or imperative military reasons
so demand;
9. Killing or wounding treacherously a combatant adversary;
10. Declaring that no quarter will be given;
11. Subjecting persons who are in the power of another party to the conflict to
physical mutilation or to medical or scientific experiments of any kind that are
neither justified by the medical, dental or hospital treatment of the person
concerned nor carried out in his or her interest, and which cause death to or
seriously endanger the health of such person or persons; and
12. Destroying or seizing the property of an adversary, unless such destruction or
seizure be imperatively demanded by the necessities of the conflict.
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PART FIVE
Violations of Stipulated Iraqi Laws

Article 14.

The Tribunal shall have the power to prosecute persons who have committed the following crimes
under Iraqi law:

a) For those outside the judiciary, the attempt to manipulate the judiciary or involvement in the
functions of the judiciary, in violation, inter alia, of the Iraqi interim constitution of 1970, as
amended;

b) The wastage of national resources and the squandering of public assets and funds, pursuant to,
inter alia, Article 2(g) of Law Number 7 of 1958, as amended; and

c) The abuse of position and the pursuit of policies that may lead to the threat of war or the use
of the armed forces of Iraq against an Arab country, in accordance with Article 1 of Law
Number 7 of 1958, as amended.

SECTION FOUR
Individual Criminal Responsibility

Article 15.

a) A person who commits a crime within the jurisdiction of this Tribunal shall be individually
responsible and liable for punishment in accordance with this Statute.

b) In accordance with this Statute, and the provisions of Iraqi criminal law, a person shall be
criminally responsible and liable for punishment for a crime within the jurisdiction of the
Tribunal if that person:

1. Commits such a crime, whether as an individual, jointly with another or through
another person, regardless of whether that other person is criminally responsible;

2. Orders, solicits or induces the commission of such a crime which in fact occurs or is
attempted,

3. For the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means
for its commission;

4. In any other way contributes to the commission or attempted commission of such a
crime by a group of persons acting with a common purpose. Such contribution shall
be intentional and shall either:

i. Be made with the aim of furthering the criminal activity or criminal purpose of
the group, where such activity or purpose involves the commission of a crime
within the jurisdiction of the Tribunal; or

ii. Be made in the knowledge of the intention of the group to commit the crime;

5. Inrespect of the crime of genocide, directly and publicly incites others to commit
genocide;

6. Attempts to commit such a crime by taking action that commences its execution by
means of a substantial step, but the crime does not occur because of circumstances
independent of the person’s intentions. However, a person who abandons the effort to
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commit the crime or otherwise prevents the completion of the crime shall not be liable
for punishment under this Statute for the attempt to commit that crime if that person
completely and voluntarily gave up the criminal purpose.

c) The official position of any accused person, whether as president, prime minister, member of
the cabinet, chairman or a member of the Revolutionary Command Council, a member of the
Arab Socialist Ba’ath Party Regional Command or Government (or an instrumentality of
either) or as a responsible Iraqi Government official or member of the Ba’ath Party or in any
other capacity, shall not relieve such person of criminal responsibility nor mitigate
punishment. No person is entitled to any immunity with respect to any of the crimes
stipulated in Articles 11 to 14.

d) The fact that any of the acts referred to in Articles 11 to 14 of the present Statute was
committed by a subordinate does not relieve his superior of criminal responsibility if he knew
or had reason to know that the subordinate was about to commit such acts or had done so and
the superior failed to take the necessary and reasonable measures to prevent such acts or to
submit the matter to the competent authorities for investigation and prosecution.

e) The fact that an accused person acted pursuant to an order of a Government or of a superior
shall not relieve him of criminal responsibility, but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires.

SECTION FIVE
Rules of Procedure and Evidence

Article 16.

The President of the Tribunal shall draft rules of procedure and evidence for the conduct of the pre-
trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of victims
and witnesses and other appropriate matters (including regulations with respect to the disqualification
of judges or prosecutors), where the applicable law, including this Statute does not, or does not
adequately provide for a specific situation. He shall be guided by the Iraqi Criminal Procedure Law.
Such rules shall be adopted by a majority of the permanent judges of the Tribunal.

SECTION SIX
General Principles of Criminal Law

Article 17.

a) Subject to the provisions of this Statute and the rules made thereunder, the general principles of
criminal law applicable in connection with the prosecution and trial of any accused person shall be
those contained: (i) in Iraqi criminal law as at July 17, 1968 (as embodied in The Baghdadi Criminal
Code of 1919) for those offenses committed between July 17, 1968 and December 14, 1969; (ii) in
Law Number 111 of 1969 (the Iraqi Criminal Code), as it was as of December 15, 1969, without
regard to any amendments made thereafter, for those offenses committed between December 15,
1969 and May 1, 2003; and (ii1) and in Law Number 23 of 1971 (the Iraqi Criminal Procedure Law).

b) In interpreting Articles 11 to 13, the Trial Chambers and the Appellate Chamber may resort to the
relevant decisions of international courts or tribunals as persuasive authority for their decisions.
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¢) Grounds for exclusion of criminal responsibility under the said Iraqi Criminal Code shall be
interpreted in a manner consistent with the Statute and with international legal obligations concerning
the crimes within the jurisdiction of the Tribunal.

d) The crimes stipulated in Articles 11 to 14 shall not be subject to any statute of limitations.
SECTION SEVEN

Investigation and Indictments
Article 18.

a) The Tribunal Investigative Judge shall initiate investigations ex-officio or on the basis of
information obtained from any source, particularly from the police, and governmental and non-
governmental organizations. The Tribunal Investigative Judge shall assess the information received
or obtained and decide whether there is sufficient basis to proceed.

b) The Tribunal Investigative Judge shall have the power to question suspects, victims and witnesses,
to collect evidence and to conduct on-site investigations. In carrying out these tasks, the Tribunal
Investigative Judge may, as appropriate, request the assistance of the relevant governmental
authorities concerned, who shall be required to provide full co-operation with the request.

c¢) If questioned by a Tribunal Investigative Judge, the suspect shall be entitled to be assisted by
counsel of his or her own choice, including the right to have legal assistance assigned to him or her
without payment by him or her in any such case if he or she does not have sufficient means to pay for
it. The suspect is entitled to have non-Iraqi legal representation, so long as the principal lawyer of
such suspect is Iraqi.

d) Upon a determination that a prima facie case exists, the Tribunal Investigative Judge shall prepare
an indictment containing a concise statement of the facts and the crime or crimes with which the
accused is charged under the Statute.

PART ONE
Review of the Indictment
Article 19.

a) If the Chief Tribunal Investigative Judge is satisfied that a prima facie case has been established by
the Tribunal Investigative Judge, then he/she shall confirm the indictment. If not so satisfied, the
indictment shall be dismissed without prejudice.

b) Upon confirmation of an indictment, the Tribunal Investigative Judge may, at the request of the
Chief Tribunal Investigative Judge, issue such orders and warrants for the arrest, detention, surrender
or transfer of persons, and any other orders as may be required for the conduct of the trial.

PART TWO
Rights of the Accused

Article 20.
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a) All persons shall be equal before the Tribunal.

b) Everyone shall be presumed innocent until proven guilty before the Tribunal in accordance with
the law.

¢) In the determination of any charge, the accused shall be entitled to a public hearing, having regard
to the provisions of the Statute and the rules of procedure made hereunder.

d) In the determination of any charge against the accused pursuant to the present Statute, the accused
shall be entitled to a fair hearing conducted impartially and to the following minimum guarantees:

1. to be informed promptly and in detail of the nature, cause and content of the charge against
him;

2. to have adequate time and facilities for the preparation of his defense and to communicate
freely with counsel of his own choosing in confidence. The accused is entitled to have non-
Iraqi legal representation, so long as the principal lawyer of such accused is Iraqi;

3. to be tried without undue delay;

4. to be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he does not have legal assistance, of this right; and to have
legal assistance assigned to him, in any case where the interests of justice so require, and
without payment by him in any such case if he does not have sufficient means to pay for it;

5. to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him.
The accused shall also be entitled to raise defences and to present other evidence admissible
under this Statute and Iraqi law; and

6. not to be compelled to testify against himself or to confess guilt, and to remain silent,
without such silence being a consideration in the determination of guilt or innocence.

SECTION EIGHT
Trial Proceedings
Article 21.

a) A person against whom an indictment has been issued shall, pursuant to an order or an arrest
warrant of the Tribunal Investigative Judge, be taken into custody, immediately informed of the
charges against him and transferred to the Tribunal.

b) The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are
conducted in accordance with this Statute and the rules of procedure and evidence, with full respect
for the rights of the accused and due regard for the protection of victims and witnesses.

c¢) The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are
respected, confirm that the accused understands the indictment, and instruct the accused to enter a
plea.
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d) The hearings shall be public unless the Trial Chamber decides to close the proceedings in
accordance with its rules of procedure and evidence. The decision to close the proceedings shall be
exercised on a very limited basis.

Article 22.

The Tribunal shall, in its rules of procedure and evidence, provide for the protection of victims and
witnesses. Such protection measures shall take into account the rights of the accused and shall
include, but shall not be limited to, the conduct of in camera proceedings and the protection of the
identity of the victim or witness.

Article 23.

a) The Trial Chambers shall pronounce judgments and impose sentences and penalties on persons
convicted of crimes within the jurisdiction of the Tribunal.

b) The judgment shall be rendered by a simple majority of the judges of the Trial Chamber, and shall
be delivered by the Trial Chamber in public. It shall be accompanied by a reasoned opinion in
writing, to which separate or dissenting opinions may be appended.

Article 24.

a) The penalties that shall be imposed by the Tribunal shall be those prescribed by Iraqi law
(especially Law Number 111 of 1969 (the Iraqi Criminal Code), save that for the purposes of this
Tribunal, sentences of life imprisonment shall mean the remaining natural life of the person.

b) Subject to paragraph a) above, the penalties for crimes under Article 14 shall be those prescribed
under the relevant provisions of Iraqi law

c¢) The penalty for crimes under Articles 11 to 13 shall be determined by the Trial Chambers, taking
into account the factors contained in paragraph d) below.

d) A person convicted of:
1. An offence involving murder or rape as defined under Iraqi law; or
2. An offence ancillary to such offence of murder or rape,

shall be dealt with as for an offence of, as the case may be, murder or rape or the
corresponding ancillary offences in relation to murder or rape.

e) The penalty for any crimes under Articles 11 to 13 which do not have a counterpart under Iraqi law
shall be determined by the Trial Chambers taking into account such factors as the gravity of the
crime, the individual circumstances of the convicted person and relevant international precedents.

f) The Trial Chambers may order the forfeiture of proceeds, property or assets derived directly or
indirectly from that crime, without prejudice to the rights of the bona fide third parties.

g) In accordance with Article 307 of the Iraqi Criminal Procedure Code, the Tribunal has authority to
confiscate any goods prohibited by law regardless of whether the case has been discharged for any
lawful reason.
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SECTION NINE
Appeals and Review Proceedings
PART ONE
Appellate Proceedings
Article 25.

a) The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from
the Prosecutor on the following grounds:

1. an error on a question of law invalidating any decision;

2. an error of procedure; or

3. an error of material fact which has occasioned a miscarriage of justice.
b) The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

c) Where a verdict of acquittal is reversed by the Appeals Chamber, the case shall be referred back to
a Trial Chamber for retrial.

PART TWO
Review Proceedings
Article 26.

a) Where a new fact has been discovered which was not known at the time of the proceedings before
the Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching
the decision, the convicted person or the Prosecutor may submit to the Tribunal an application for
review of the judgment.

b) The Appeals Chamber shall reject the application if it considers it to be unfounded. If it
determines that the application has merit, it may, as appropriate:

1. Reconvene the original Trial Chamber;

2. Constitute a new Trial Chamber; or

3. Retain jurisdiction over the matter,
with a view to, after hearing the parties, arriving at a determination on whether the judgment
should be revised.

SECTION TEN
Enforcement of Sentences
Article 27.

Sentences shall be carried out by the legal system of Iraq in accordance with its laws.
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SECTION ELEVEN
General Principles and Other Matters

Article 28.

The judges, investigative judges, prosecutors and the Director of the Administration Department shall
be Iraqi nationals, except as provided for in Article 4(d).

Article 29.

a) The Tribunal and the national courts of Iraq shall have concurrent jurisdiction to prosecute persons
for those offences prescribed in Article 14 that fall within the jurisdiction of the Tribunal.

b) The Tribunal shall have primacy over all other Iraqi courts with respect to the crimes stipulated in
Articles 11 to 13.

c) At any stage of the procedure, the Tribunal may demand of any other Iraqi court to transfer any
case being tried by it involving any crimes stipulated in Articles 11 to 14 to the Tribunal, and such
court shall be required to transfer such case.

Article 30.

a) No person shall be tried before any other Iraqi court for acts for which he or she has already been
tried by the Tribunal, in accordance with Articles 300 and 301 of the Iraqi Criminal Procedure Code.

b) A person who has been tried by any Iraqi court for acts constituting crimes within the jurisdiction
of the Tribunal may be subsequently tried by the Tribunal only if the Tribunal determines that the
previous court proceedings were not impartial or independent, were designed to shield the accused
from international or Iraqi criminal responsibility, or the case was not diligently prosecuted, provided
that the requirements of Article 303 of the Iraqi Criminal Procedure Code are met or one of the
conditions contained in Article 196 of the Iraqi Civil Procedure Code apply.

¢) In considering the penalty to be imposed on a person convicted of a crime under the present
Statute, the Tribunal shall take into account the extent to which any penalty imposed by an Iraqi court
on the same person for the same act has already been served.

Article 31.

a) The Tribunal, the judges, the Tribunal Investigative Judges, the Prosecutors, the Director of the
Administration Department and their staffs shall have immunity from civil suits for their official acts.

b) Other persons, including the accused, required at the seat of the Tribunal shall be accorded such
treatment as is necessary for the proper functioning of the Tribunal.

Article 32.

For purposes of this statute, the “Governing Council” shall mean the Governing Council of Iraq
established on July 13, 2003. The powers conferred on the Governing Council in this Statute shall be
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transferred to the executive authority in any future government (the “Successor Government”)
established following the disbanding of the Governing Council.

Article 33.

No officer, prosecutor, investigative judge, judge or other personnel of the Tribunal shall have been a
member of the Ba’ath Party.

Article 34.

Arabic shall be the official language of the Tribunal.

Article 35.

The expenses of the Tribunal shall be borne by the regular budget of the Government of Iraq.
Article 36.

The President of the Tribunal shall submit an annual report of the Tribunal and its associated bodies
to the Governing Council (and subsequently to the executive authority of the Successor Government).

Article 37.

The Governing Council has the powers to establish other rules and procedures in order to implement
this Statute.

Article 38.

This law shall become effective on the 10th day of December, 2003 and shall be published in the
Official Gazette.
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B. Iraq Governing Council Decree of 10 December 2003 Establishing a Special Tribunal
[Arabic]
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C. COMMENTARY ON THE SPECIAL TRIBUNAL BY M. CHERIF BASSIOUNI, CHICAGO TRIBUNE, 21
DECEMBER 2003

The capture of Saddam Hussein and the establishment of an Iraqi special tribunal to try major
criminals of the Baath regime within the same week might have been just happy coincidence, but the
State Department was ready nonetheless.

Since 2002, post-conflict justice has been part of the Department of State's Future of Iraq project.
The Transitional Justice Working Group prepared a comprehensive plan in January, which was
modified in April after consultations with governmental and non-governmental organizations. It
became the basis of the Governing Council's Dec. 10 decree.Between January and April of this year,
three options were pursued: a Security Council-established tribunal as in the cases of Yugoslavia and
Rwanda, a mixed international/national model as in the case of Sierra Leone, and a national model
with some international support.

Each option has its advantages and disadvantages.

The Security Council model would have had the greatest international legitimacy, yet it would
have had few chances of being adopted by the Iraqi Governing Council because the UN had no
function in administering Iraq. It also would be slow to rev up, be very costly (so far the Yugoslavia
and Rwanda tribunals have cost almost $1 billion), and would not include the death penalty that most
Iraqis expect because it has been part of their criminal law since the 1920s.

The mixed model, which would have a strong international and local flavor, requires the
existence of a provisional government to enter into an agreement with the UN, and so far there is no
such government. The death penalty would, again, be an issue.

The national model with international support is the most viable one.

First, it symbolizes that the people of Iraq are assuming responsibility for their past and for their
future. Second, it can be a strong foundation for a system of government based on the rule of law, and
that is indispensable for democracy. Third, it would send a powerful message to Arab and Muslim
leaders, and to their people, that impunity for repressive leaders is no longer guaranteed. Fourth, the
priority right of the Iraqi people to try those who committed so many crimes against them would be
respected.

But even with this system, some questions remain, and they fall into two categories. The first is
whether the special tribunal can offer due process and guarantee fairness to the accused. The second
is whether it has the capacity to effectively handle these types of prosecutions.

A fair trial is necessary not only for the accused but also for the legitimacy of the entire
enterprise, particularly to obtain the desired outcomes of democracy and the rule of law.

The first set of questions is the easier one to answer.

The statute of the special tribunal provides for due process guarantees in addition to what the
1971 Iraqi Code of Criminal Procedure offers. Much, however, will depend on the choice of judges.
There are many Iraqi and Arab jurists who are competent and impartial. The argument made by some
that judges from other parts of the world are needed is unconvincing. Arab judges are as good as
others.

The choice of judges, however, must avoid those with Baathist influence, as well as those with
anti-Baath prejudices. Judges must also have the appropriate judicial temperament and needed
competence. These requirements are indispensable, and this is not satisfactorily addressed in the
current decree. A better formula for selection and appointment should be found.

The other concern is with the effectiveness of investigation, gathering of evidence and
preparation of trials. The Iraqi justice system does not have the expertise and capability to handle
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cases involving a massive amount of evidence. That was never developed under Hussein. But training
can solve that problem, provided there is enough external support.

The U.S. already has agreed to provide $75 million for the tribunal. It also has several databases
of Iraqi documents and substantial analyses of events, which it can make available to the Iraqi
prosecutors.

Expert personnel from outside Iraq can be hired to supplement Iraqi investigators and
prosecutors.

The disadvantage of having the U.S. heavily involved in this process is that it would overshadow
the national character of the tribunal and taint its independence.

This is probably the most valid argument for providing the tribunal with an international
character, and that still can be accomplished.

There are ways to address these problems.

Do not put the tribunal into effect until the provisional government is established in June. The
new government will have legitimacy, and it can make changes in the present statute. This includes
giving the tribunal more international characteristics.

A new mechanism for the appointment of judges is needed. The current one, whereby the
Governing Council appoints the judges, has political overtones and detracts from the independence of
the judiciary.

The new provisional government should delegate that function to the Superior Council of Judges,
which historically administered judicial matters, after its reconstitution.

In the meantime, the Governing Council and the Coalition Provisional Authority should institute
an intensive training program for prosecutors and investigators to prepare the staff and establish an
evidence-collection center.

The evidence must be secured, perhaps by contracting with an international organization, or with
a consortium of non-governmental organizations. Witnesses need to be protected.

Whatever mechanism is selected, it must be closely monitored. The rules of the tribunal also
must be established before it goes into operation.

Post-conflict justice is indispensable in Iraq, and the Iraqi people must be directly involved in it.
It is they who first of all must feel that justice has been achieved. But that requires two additional
mechanisms to prosecutions.

There has to be compensation for the victims, and there has to be a truth commission to record
history. Trials are not the best way to do that, and whenever it has been attempted, the trials became
politicized. A truth commission will also allow the trial of the major offenders to focus on specifics
and move quickly, avoiding the political grandstanding of the accused.

The decree establishing the special tribunal is an important first step.

The Iraqis and the international community can reflect on it until June, and the provisional
government can improve it.

In the meantime, much can be done, but we need a positive spirit of cooperation among Iraqis,
the U.S. and the international community. This is too great an opportunity for the entire region to
waste.

Copyright © 2003, Chicago Tribune
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D. COMMENTARY ON THE SPECIAL TRIBUNAL BY FEISAL AMIN ISTRABADI, GLOBE AND MAIL, 30
DECEMBER 2003

Iraqis must try Saddam

The capture of Saddam Hussein raised the hopes of Iraqis the world over that tyranny was truly
behind them, but it also raised the ire of the international human-rights legal community. While
Iraqis celebrated, human-rights pundits wrung their hands that Iraqis dared to aspire to try Saddam in
an Iraqi national court. Undaunted by the failures of such efforts in the past, the punditocracy
insisted that only a court constituted by the UN Security Council should try the former despot. For
their part, while debating many vital issues, Iraqis agreed on one thing: Saddam must be tried by an
Iraqi national court.

It is unnecessary to tarry long to establish that Iraqis have the right to prosecute their deposed
leader. The families of the two million Iraqis killed by Saddam and his henchmen cry out for justice.
As Saddam's first and most devastated victims, Iraqis' thirst for justice for their tormentors is no less
than that of the world's Jews for the Nazis. Few, if any, of the internationalists dispute that Israeli
courts have the right to try the perpetrators of the Holocaust; they do not make technical arguments
about whether Israeli courts have jurisdiction over defendants.

But in the case of Iraq, they argue that the Iraqi Governing Council (IGC) is not fully sovereign,
thus Iraq cannot try Saddam, as its courts are not fully legitimate. They ignore the fact that Security
Council Resolution 1511 recognizes that the IGC "embodies the sovereignty of Iraq." They also
ignore that the Security Council, the highest international law-making body, devolved a broad range
of powers to the Coalition Provisional Authority (CPA); surely including the right to establish a
modern, independent judicial system run by Iraqis. In any event, within six months, as the CPA and
IGC have announced, Iraq will have a fully sovereign provisional government, recognized under
international law. Since it is unlikely that any trial will have commenced before then, this reason for
the need for an international court will be moot.

Some argue that an Iraqi tribunal would not be seen as legitimate by Iraqis. They assume that,
because the United States is an occupying power, any court that has its blessing could not possibly
be regarded as legitimate by Iraqis, and only a UN-sanctioned court would have such legitimacy.
Here, the internationalists betray their own prejudices, transferring them to their idealized Iraqis.
These experts, as a class, opposed the U.S. intervention. Now they simply carry this opposition to a
different forum: the United States and Iraq must be deprived of the fruits of the intervention, and
must be deprived of the right to intervene to mete out justice.

They fail to take into account the reality that the UN as a body has greatly diminished credibility
within Iraq. Iraqis know that the UN -- along with the United States -- imposed a cruelly punishing
regime of sanctions aimed directly at the civilian population, and that the UN diligently enforced
those sanctions for 12 gruelling years. After that history, many Iraqis speak with open contempt of
the UN. Moreover, when it comes to their torture at the hands of Saddam, Iraqis know one thing:
They stood alone for 35 years, suffering in silent agony, while foreign corporations from every
nation of the world did business with Saddam and his cronies. Iraqis will need the sanction of no
international body to feel justified in dispensing justice.

The internationalists fail to take into account the raison d'étre for the two international courts
they cite as exemplars for Iraq. In the case of the Yugoslav court, there was no will on the part of
Serbs to bring their leadership to account for its crimes. Thus, the major carrot that prompted
Slobodan Milosevic's extradition to The Hague was the promise to lift sanctions against Serbia. By
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contrast, Iraqis eagerly anticipate holding their former leader to account. Rwanda, after the wholesale
slaughter of more than half a million people, with hundreds of thousands of perpetrators, lacked the
manpower or physical ability to deal with those horrendous crimes, so the court was established in
Tanzania. Again, that is not the case in Iraq. Moreover, these two international courts have a dismal
record, having been in operation for 10 years each, with a cost of $100-million (U.S.) each. Yet, they
have barely 30 indictments between them. These models are hardly worthy of emulation in Iraq.

The final reason articulated for not using an Iraqi court is that the Iraqi judicial system has been so
tainted by 35 years of corruption that it is incapable of running a fair process. As proof, two studies
that came to this conclusion are usually cited -- one done for the CPA and one done for the UN.
Though it contained some very bright people, the CPA study team did not contain a single person
who was conversant in Arabic. How it was able to evaluate the capabilities of Iraqi jurists under
these circumstances is truly a mystery. As for the UN team, one can only trust that it was peopled
with the same internationalists predisposed to an international tribunal. Their conclusion about the
abilities of Iraqi jurists must surely have been foregone.

But the real fallacy in this argument is that no one advocates the reconstitution of the Saddamite
judicial system. What the Iraqis have proposed is the creation of a special tribunal, composed of
untainted, highly competent judges and prosecutors. Less than 30 trial and appellate judges will
likely be needed for these trials, and there is no doubt that enough Iraqi judges exist with reputations
for incorruptibility and high competence, including expatriate judges and those who never left. In
Iraqi Kurdistan, the judicial system has been operating free of Saddam's control for 12 years, and
there is a wealth of juridical talent to be mined there. Iraqis do recognize that they will need the help
of international experts, and the statute establishing a national court provides for such judges and
prosecutors (as well as other forensic experts) to be appointed as needed. That Saddam's justice
system cannot handle the cases is, therefore, a non sequitur.

It is ironic that the international human-rights legal community so bitterly opposes an Iraqi
tribunal. Under Saddam's rule, it was impossible to conceive that Iraq would take international legal
norms seriously enough to establish a process for holding its own leaders accountable. Rather than
trying to scuttle Iraqis' efforts, the international community should encourage and participate in this
effort. What a resounding message will be sent to every single government in the Middle East and
beyond: The people in whose name you commit atrocities will hold you individually accountable for
the horrors you perpetrate. How inexplicable that those who have championed humanitarian and
human-rights law now turn their backs on the people of Iraq as they take their first steps towards
enforcing these laws.
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E. Draft Statute for an International Criminal Tribunal prepared by M. Cherif Bassiouni in
April 2003"

Article 1
Establishment of the International Criminal Tribunal for Iraq
[hereinafter referred to as Tribunal]

The Tribunal is established by the Iraqi Governing Council.

Article 2

Competence of the Tribunal

The Tribunal shall have the power to prosecute persons responsible for serious violations of
international humanitarian law committed in the territory of the Republic of Iraq, or elsewhere, by
members of the Iraqi Armed Forces, police forces, security services, and officials of the Ba’ath Party
from July 16, 1979, to March 17, 2003, in accordance with the provisions of the present Statute.

Article 3
Temporal and territorial jurisdiction

The temporal jurisdiction of the Tribunal shall extend to a period beginning on 16 July 1979 to the
time when the hostilities involving the Ba’ath regime governing Iraq have ended and all military or
paramilitary resistance by forces loyal to that regime have ended, irrespective of where these acts are
committed.

Article 4
Crimes within the jurisdiction of the Tribunal

The crimes within the jurisdiction of the Tribunal are: grave breaches of the Geneva Conventions,
violations of the laws and customs of war, crimes against humanity, and genocide. These crimes are
contained in conventional international law and are embodied in customary international law. They
are deemed jus cogens international crimes, and are therefore part of peremptory norms of
international law. Furthermore, the Republic of Iraq has ratified the Four Geneva Conventions of
August 12, 1949 and the two Additional Protocols of 1977, as well as the Convention on the
Prevention and Punishment of the Crime of Genocide of 1948, and is specifically bound by these
Conventions in its domestic law. Moreover, the contents of crimes against humanity are contained in
the Iraqi Criminal Code of 1969, prior to any amendments thereto.

This draft statute was prepared by M. Cherif Bassiouni as part of the April, 2003 version of this Plan, and has been
relied upon by the Governing Council in its Decree of 10 December 2003 [See Appendix A].
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4-1 Grave breaches of the Geneva Conventions

The Tribunal shall have the power to prosecute persons who willfully, knowingly, or intentionally
commit, order to be committed, or fail to prevent, “grave breaches” of the Geneva Conventions of 12
August 1949 and its Additional Protocol I of 1977, namely, the following acts against persons or
property protected under the provisions of the relevant Geneva Convention:

(a) willful killing;

(b) torture or inhuman treatment, including medical or biological experiments;

(c) willfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military
necessity, and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) willfully depriving a prisoner of war or a civilian of the rights of fair and regular
trial;

(g) unlawful deportation or transfer or unlawful confinement of civilians;

(h) taking civilians as hostages;

(1) using civilians as human shields;

(1) destruction of protected targets and objects;

(k) perfidious use of the Red Cross/Red Crescent emblems and of the flag of truce.

4-2 Violations of the laws and customs of war

4-2-1 Serious violations of the laws and customs applicable in international armed conflict, within the
established framework of international law, namely, any of the following acts:

(a) Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against civilian objects, that is, objects which are not
military objectives;

(c) Intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the
Charter of the United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed conflict;

(d) Intentionally launching an attack in the knowledge that such attack will cause incidental
loss of life or injury to civilians or damage to civilian objects or widespread, long-term
and severe damage to the natural environment which would be clearly excessive in
relation to the concrete and direct overall military advantage anticipated;

(e) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings
which are undefended and which are not military objectives;

(f) Killing or wounding a combatant who, having laid down his arms or having no longer
means of defense, has surrendered at discretion;
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(g) Making improper use of a flag of truce, of the flag or of the military insignia and uniform
of the enemy or of the United Nations, as well as of the distinctive emblems of the Geneva
Conventions, resulting in death or serious personal injury;

(h) Intentionally directing attacks against buildings dedicated to religion, education, art,
science or charitable purposes, historic monuments, hospitals and places where the sick
and wounded are collected, provided they are not military objectives;

(i) Subjecting persons who are in the power of an adverse party to physical mutilation or to
medical or scientific experiments of any kind which are neither justified by the medical,
dental or hospital treatment of the person concerned nor carried out in his or her interest,
and which cause death to or seriously endanger the health of such person or persons;

() Killing or wounding treacherously individuals belonging to the hostile nation or army;
(k) Declaring that no quarter will be given;

(1) Destroying or seizing the enemy's property unless such destruction or seizure be
imperatively demanded by the necessities of war;

(m) Declaring abolished, suspended or inadmissible in a court of law the rights and actions of
the nationals of the hostile party;

(n) Compelling the nationals of the hostile party to take part in the operations of war directed
against their own country, even if they were in the belligerent's service before the
commencement of the war;

(o) Pillaging a town or place, even when taken by assault;
(p) Employing poison or poisoned weapons;

(q9) Employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or
devices;

(r) Employing bullets which expand or flatten easily in the human body, such as bullets with
a hard envelope which does not entirely cover the core or is pierced with incisions;

(s) Employing weapons, projectiles and material and methods of warfare which are of a
nature to cause superfluous injury or unnecessary suffering or which are inherently
indiscriminate in violation of the international law of armed conflict, provided that such
weapons, projectiles and material and methods of warfare are the subject of a
comprehensive prohibition;

(t) Committing outrages upon personal dignity, in particular humiliating and degrading
treatment;

(u) Committing rape or any other form of sexual violence also constituting a grave breach of
the Geneva Conventions;

(v) Utilizing the presence of a civilian or other protected person to render certain points, areas
or military forces immune from military operations;
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(w) Intentionally directing attacks against buildings, material, medical units and transport, and
personnel using the distinctive emblems of the Geneva Conventions in conformity with
international law;

(x) Intentionally using starvation of civilians as a method of warfare by depriving them of
objects indispensable to their survival, including willfully impeding relief supplies as
provided for under the Geneva Conventions;

(y) Conscripting or enlisting children under the age of fifteen years into the national
armed forces or using them to participate actively in hostilities.

4-2-2 In the case of an armed conflict not of an international character, serious violations of Article 3
common to the four Geneva Conventions of 12 August 1949 and Protocol II, namely, any of the
following acts committed against persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed hors de combat by sickness,
wounds, detention or any other cause:

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture;

(b) Committing outrages upon personal dignity, in particular humiliating and degrading
treatment;

(c) Taking of hostages;

(d) The passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all judicial guarantees which are
generally recognized as indispensable.

4-2-3 Other serious violations of the laws and customs applicable in armed conflicts not of an
international character, within the established framework of international law, namely, any of the
following acts:

(a) Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities;

(b) Intentionally directing attacks against buildings, material, medical units and transport, and
personnel using the distinctive emblems of the Geneva Conventions in conformity with
international law;

(c) Intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the
Charter of the United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed conflict;

(d) Intentionally directing attacks against buildings dedicated to religion, education, art,
science or charitable purposes, historic monuments, hospitals and places where the sick
and wounded are collected, provided they are not military objectives;

(e) Pillaging a town or place, even when taken by assault;
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(f) Committing rape and any other form of sexual violence also constituting a serious
violation of article 3 common to the four Geneva Conventions;

(g) Conscripting or enlisting children under the age of fifteen years into armed forces or
groups or using them to participate actively in hostilities;

(h) Ordering the displacement of the civilian population for reasons related to the conflict,
unless the security of the civilians involved or imperative military reasons so demand;

(1) Killing or wounding treacherously a combatant adversary;
(j) Declaring that no quarter will be given;

(k) Subjecting persons who are in the power of another party to the conflict to physical
mutilation or to medical or scientific experiments of any kind which are neither justified
by the medical, dental or hospital treatment of the person concerned nor carried out in his
or her interest, and which cause death to or seriously endanger the health of such person or
persons;

(1) Destroying or seizing the property of an adversary unless such destruction or
seizure be imperatively demanded by the necessities of the conflict.

4-3 Crimes against humanity

The Tribunal shall have the power to prosecute persons responsible for crimes against humanity as
defined in customary international law when the following acts are committed in armed conflict,
whether international or internal in character, and in other context, whenever such acts described
below are directed against any civilian population, and such acts are committed in a widespread or
systematic manner, evidencing the existence of a policy to engage in such acts against a given
civilian population. The specific acts are:

(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation or forcible transfer of population;

(e) imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law;

(f) torture, as defined in the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 1984;

(g) rape, or any other form of sexual violence of comparable gravity;

(h) persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, or gender grounds;

(i) enforced disappearance of persons, including extra-judicial executions;

(j) other inhumane acts of a similar character as those listed above causing great
suffering or serious injury to body or to physical or mental health.

4-4 Genocide
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4-4-1 The Tribunal shall have the power to prosecute persons who intentionally commit genocide as
defined in the 1948 United Nations Convention on the Prevention and Punishment of the
International Crime of Genocide, and more particularly as defined in paragraph 4-4-2 and if the
conduct in question results in genocide, or constitutes:

(a) attempt to commit genocide;

(b) complicity in genocide;

(c) direct and public incitement to commit genocide;
(d) conspiracy to commit genocide.

4-4-2 Genocide means any of the following acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such:

(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.

Article S
Personal jurisdiction

The Tribunal shall have jurisdiction over natural persons pursuant to the provisions of the present
Statute.

Article 6
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in article 4 of the present Statute, shall be
individually responsible for the crime.

2. The official position of any accused person, whether as Head of State or Government or as a
responsible Government official, shall not relieve such person of criminal responsibility nor mitigate
punishment.

3. The fact that any of the acts referred to in article 4 of the present Statute was committed by a
subordinate does not relieve his superior of criminal responsibility if he knew or had reason to know
that the subordinate was about to commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.
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4. The fact that an accused person acted pursuant to an order of a Government or of a superior shall
not relieve him of criminal responsibility, but may be considered in mitigation of punishment if the
Tribunal determines that justice so requires.

5. Responsibility of commanders and other civilian superiors who may be government officials,
Baath party members, or other civilians in positions of authority shall include their direct criminal
responsibility for the acts constituting crimes within the jurisdiction of the Tribunal that any such
person ordered or commanded or for acts which were committed by reason of such a person’s failure
to exercise proper control over his/her subordinates when the person in command or control either
knew or, owing to the circumstances at the time, should have known that his/her subordinates
committed any of the crimes within the jurisdiction of the Tribunal, and such person fails to take all
necessary and reasonable measures in his/her power to prevent the commission of such crimes, to
investigate the commission of such crimes or, where appropriate, to punish those subordinates who
committed such crimes.

5. The fact that a national law or decree issued by the Revolutionary Command Council aimed at
providing immunity for the crimes enumerated in article 4, shall not constitute a defense.

Article 7
General Principles of Criminal Law

1. The general principles of criminal law applicable in connection with the prosecution and trial of
any accused person shall be those contained in the Iraqi Criminal Code, as it was as of July 16, 1968,
without regard to any amendments made thereto by the Revolutionary Command Council thereafter.

2. Whenever the provisions of the said Iraqi Criminal Code are insufficient or unclear as to the
elements of criminal responsibility and general principles of criminal responsibility, subject to the
provisions of the Statute, the Trial Chambers and the Appellate Chamber may resort to “general
principles” of criminal law recognized by the world’s major legal systems, as well as other sources of
international law as described in Article 38 of the Statute of the International Court of Justice, which
is part of the Charter of the United Nations.

3. Grounds for exclusion of criminal responsibility under the said Iraqi Criminal Code shall be
interpreted in a manner consistent with the Statute and with international legal obligations concerning

the crimes within the jurisdiction of the Tribunal.

4. In accordance with conventional and customary international law, the crimes within the
jurisdiction of the Tribunal shall not be subject to any statute of limitations.

Article 8
Concurrent jurisdiction

1. The Tribunal and Iraqi national courts shall have concurrent jurisdiction to prosecute persons
accused of the crimes contained in Article 4, but the Tribunal shall have primacy over national courts.
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2. At any stage of the procedure, the Tribunal may formally request national courts to defer to the
competence of the Tribunal in accordance with the present Statute and the Rules of Procedure and
Evidence of the Tribunal to be adopted by the Tribunal.
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Article 9
Ne bis in idem

1. No person shall be tried before a national court for acts constituting serious violations of
international humanitarian law under the present Statute, for which he or she has already been tried
by the Tribunal.

2. A person who has been tried by a national court for acts constituting serious violations of
international humanitarian law may be subsequently tried by the Tribunal when the national court
proceedings were not impartial or independent, were designed to shield the accused from
international criminal responsibility, or the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a crime under the present
Statute, the Tribunal shall take into account the extent to which any penalty imposed by a national
court on the same person for the same act has already been served.

Article 10
Organization of the Tribunal

The Tribunal shall consist of the following organs:
(a) the Chambers, comprising three Trial Chambers and an Appeals Chamber;
(b) the Prosecutor; and
(c) a Registry, servicing both the Chambers and the Prosecutor, as well as providing a

unit for the defense, and a unit for the protection of witnesses.

Article 11
Composition of the Tribunal

1. The Tribunal shall consist of eighteen judges who may be Iraqi nationals and nationals of other
states possessed of the qualifications stated below in article 12.

2. The judges shall elect a President and a Vice President at the first session of the Tribunal upon its
establishment.

3. The Tribunal shall consist of three Trial Chambers of three judges each, one of whom shall be the
Presiding judge, nominated by the President of the Tribunal; and an Appellate Chamber consisting of
five judges among whom shall be the President of the Tribunal who shall act as President of the
Appellate Chamber.

4. The judges appointed to each of the three Trial Chambers and the Appellate Chamber may not be
assigned to other chambers.

5. Four judges shall be assigned as alternate judges to each of the three Trial Chambers and to the
Appellate Chamber. The alternate judges shall sit with the other judges of the three Trial Chambers
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and the Appellate Chamber so that in the event any judge is unable to complete a given trial for any
reason he/she may be substituted by an alternate judge.

6. The decisions of each of the three Trial Chambers and the Appellate Chamber shall be by simple
majority.

7. Appointment of ad litem judges.

(a) In the event that the Tribunal shall deem it necessary to establish additional trial
chambers, ad litem judges shall be elected by the Security Council as provided for
in article 12.

(b) The ad litem judges shall serve in connection with one or more cases, as
determined by the President of the Tribunal.

(c) Chambers consisting of ad litem judges shall function in the same way as the three
Trial Chambers established in the Statute, and in accordance with the same rules.

Article 12
Appointment and Qualifications of judges

1. The permanent and ad litem judges shall be elected by the Security Council on the basis of a list of
judges submitted to it by the Secretary General.

2. The judges shall be persons of high moral character, impartiality and integrity who possess the
qualifications required in their respective countries for appointment to the highest judicial offices, or
persons whose high qualifications deemed equivalent to those qualifying for appointment to the
highest judicial offices of their respective countries.

3. In the overall composition of the Tribunal, due account shall be taken of the experience of the
appointed judges in criminal law, international law, including international humanitarian law and
human rights law.

4. The Secretary-General shall invite nominations for judges of the Tribunal from States
Members of the United Nations and non-member States maintaining permanent observer
missions at United Nations Headquarters.

5. Nominations for judges to the Secretary-General shall be made within a period of thirty
days from the date of invitation of the Secretary-General to submit nominations in accordance
with the qualifications set forth in this article of the Statute.

6. The Secretary-General shall forward the nominations received to the Security Council
within five days of the date of closing of the nominations.

7. In the event of a vacancy in the Trial Chambers and the Appellate Chamber amongst the permanent
and alternate judges appointed in accordance with this article, and after consultation with the
Presidents of the Security Council, the Secretary-General shall appoint a person meeting the
qualifications of this article for the remainder of the term of office concerned.
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8. The permanent and alternate judges elected in accordance with this article shall be elected for a
term of three years. The terms and conditions of service shall be those of the judges of the
International Court of Justice. They shall be eligible for re-election.

Article 13
Status of ad litem judges

1. During the period in which they are appointed to serve in the Tribunal, ad /item judges shall:
(a) benefit from the same terms and conditions of service mutatis mutandis as the
permanent judges of the Tribunal;
(b) enjoy the same powers as the permanent judges of the Tribunal;
(c) enjoy the privileges and immunities, exemptions and facilities of a judge of the
Tribunal.
2. During the period in which they are appointed to serve in the Tribunal, ad litem judges shall not:

(a) be eligible for election as or to vote in the election of the President of the Tribunal;

(b) have power:

(1) to adopt rules of procedure and evidence pursuant to article 15 of the
Statute. They shall, however, be consulted before the adoption of those
rules;

(i1) to review an indictment pursuant to article 18 of the Statute;

(iii))  to consult with the President in relation to the assignment of judges
pursuant to article 11 of the Statute or in relation to a pardon or
commutation of sentence pursuant to article 27 of the Statute;

(iv)  to adjudicate in pre-trial proceedings.

Article 14
Officers and members of the Chambers

1. The permanent and alternate judges of the Tribunal shall elect a President from amongst their
number.

2. The President of the Tribunal shall be a member of the Appellate Chamber and shall preside over
its proceedings.

3. After consultation with the permanent and alternate judges of the Tribunal, the President shall

assign four of the permanent judges and an alternate judge to the Appellate Chamber and nine
permanent judges and three alternate judges to the Trial Chambers.
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4. After consultation with the permanent and alternate judges of the Tribunal, the President shall
appoint the presiding judges of the Trial Chambers.

5. After consultation with the permanent judges of the Tribunal, the President shall assign such ad
litem judges as may from time to time be needed to serve in the Tribunal to new Trial Chambers.

6. A judge shall serve only in the Chamber to which he/she was assigned.

Article 15
Rules of procedure and evidence

The permanent and alternate judges of the Tribunal shall adopt rules of procedure and evidence for
the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence,
the protection of victims and witnesses and other appropriate matters.

Article 16
The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution of persons responsible for
crimes within the jurisdiction of the Tribunal committed as of 16 July 1979.

2. The Prosecutor shall act independently as a separate organ of the Tribunal. He/she shall not seek or
receive instructions from any Government or from any other source.

3. The Office of the Prosecutor shall be composed of a Prosecutor and such other qualified staff as
may be required.

4. The Prosecutor shall be appointed by the Security Council on nomination by the Secretary-General
within thirty days from the date of adoption of this Statute by the Security Council. He/she shall be of
high moral character and possess the highest level of competence and experience in the conduct of
investigations and prosecutions of criminal cases. The Prosecutor shall serve for a three-year term
and be eligible for reappointment. The terms and conditions of service of the Prosecutor shall be
those of an Under-Secretary-General of the United Nations.

5. The staff of the Office of the Prosecutor shall be appointed by the Secretary-General on the
recommendation of the Prosecutor.

Article 17
Investigation and preparation of indictment

1. The Prosecutor shall initiate investigations ex-officio or on the basis of information obtained from
any source, particularly from Governments, United Nations organs, intergovernmental and non-
governmental organizations. The Prosecutor shall assess the information received or obtained and
decide whether there is sufficient basis to proceed.
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2. The Prosecutor shall have the power to question suspects, victims and witnesses, to collect
evidence and to conduct on-site investigations. In carrying out these tasks, the Prosecutor may, as
appropriate, seek the assistance of the State authorities concerned.

3. If questioned, the suspect shall be entitled to be assisted by counsel of his/her own choice,
including the right to have legal assistance assigned to him/her without payment by him/her in any
such case if he does not have sufficient means to pay for it, as well as to necessary translation into
and from a language he/she speaks and understands.

4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment
containing a concise statement of the facts and the crime or crimes with which the accused is charged
under the Statute. The indictment shall be transmitted to the President of the Tribunal who shall
assign it to a Trial Chamber for review, as specified in Article 18.

Article 18
Review of the indictment

1. The Trial Chamber to whom the indictment has been transmitted shall review it. If satisfied that a
prima facie case has been established by the Prosecutor, it shall confirm the indictment. If not so
satisfied, the indictment shall be dismissed.

2. Upon confirmation of an indictment, the Trial Chamber may, at the request of the Prosecutor, issue
such orders and warrants for the arrest, detention, surrender or transfer of persons, and any other
orders as may be required for the conduct of the trial.

Article 19
Commencement and conduct of trial proceedings

1. The Trial Chambers shall ensure that a trial is fair and expeditious and that proceedings are
conducted in accordance with the rules of procedure and evidence, with full respect for the rights of
the accused and due regard for the protection of victims and witnesses.

2. A person against whom an indictment has been confirmed shall, pursuant to an order or an arrest
warrant of the Tribunal, be taken into custody, immediately informed of the charges against him and
transferred to the Tribunal.

3. The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are
respected, confirm that the accused understands the indictment, and instruct the accused to enter a

plea. The Trial Chamber shall then set the date for trial.

4. The hearings shall be public unless the Trial Chamber decides to close the proceedings in
accordance with its rules of procedure and evidence.

Article 20
Rights of the accused

1. All persons shall be equal before the Tribunal.

64



2. In the determination of charges against him/her, the accused shall be entitled to a fair and public
hearing, subject to the provisions of the Statute.

3. The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute.

4. In the determination of any charge against the accused pursuant to the present Statute, the accused
shall be entitled to the following minimum guarantees, in full equality:

(a) to be informed promptly and in detail in a language which he understands of the
nature and cause of the charge against him;

(b) to have adequate time and facilities for the preparation of his defense and to
communicate with counsel of his own choosing;

(c) to be tried without undue delay;

(d) to be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned to him, in any case
where the interests of justice so require, and without payment by him in any such
case if he does not have sufficient means to pay for it;

(e) to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him;

(f) to have the free assistance of an interpreter if he cannot understand or speak the
language used in the Tribunal;

(g) not to be compelled to testify against himself or to confess guilt.

Article 21
Protection of victims and witnesses

The International Tribunal shall provide in its rules of procedure and evidence for the protection of
victims and witnesses. Such protection measures shall include, but shall not be limited to, the conduct
of in camera proceedings and the protection of the victim’s identity.

Article 22
Judgment

1. The Trial Chambers shall pronounce judgments and impose sentences and penalties on persons
convicted of crimes within the jurisdiction of the Tribunal.

2. The judgment shall be rendered by a simple majority of the judges of the Trial Chamber, and shall

be delivered by the Trial Chamber in public. It shall be accompanied by a reasoned opinion in
writing, to which separate or dissenting opinions may be appended.
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Article 23
Penalties

1. In determining the appropriate sentence, the Trial Chambers shall have recourse to the general
practice regarding sentences in the courts of the Republic of Iraq.

2. In imposing the sentences, the Trial Chambers should take into account such factors as the gravity
of the offence and the individual circumstances of the convicted person.

3. The Trial Chambers may order the return of any property and proceeds acquired by criminal
conduct to their rightful owners.

Article 24
Appellate proceedings

1. The Appellate Chamber shall hear appeals from persons convicted by the Trial Chambers or from
the Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.

2. The Appellate Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.

Article 25
Review proceedings

Where a new fact has been discovered which was not known at the time of the proceedings before the
Trial Chambers or the Appeals Chamber and which could have been a decisive factor in reaching the
decision, the convicted person or the Prosecutor may submit to the Tribunal an application for review
of the judgment.

Article 26
Enforcement of sentences

1. Sentences shall be carried out by the legal system of Iraq in accordance with its laws.

2. If the Tribunal determines that it is in the best interest of justice to have the sentence carried out
elsewhere, imprisonment shall be served in a State designated by the International Tribunal from a
list of States which have indicated to the Security Council their willingness to accept the
responsibility of carrying out the execution of the sentence of the convicted persons. Such
imprisonment shall be in accordance with the applicable law of the State concerned, subject to the
supervision of the Tribunal.

Article 27
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person is imprisoned, he/she is
eligible for pardon or commutation of sentence, the State concerned shall notify the Tribunal
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accordingly. The President of the International Tribunal, in consultation with the permanent and
alternate judges, shall decide the matter on the basis of the interests of justice and the general
principles of law. The Tribunal’s decision shall be controlling and binding upon the state having
custody of the sentenced person.

Article 28
Co-operation and judicial assistance

1. All member-states shall co-operate with the Tribunal in the investigation and prosecution of
persons accused of committing crimes within the jurisdiction of the Tribunal.

2. States shall comply without undue delay with any request for assistance or an order issued by a
Trial Chamber, including, but not limited to:

(a) the identification and location of persons;
(b) the taking of testimony and the production of evidence;
(c) the service of documents;
(d) the arrest or detention of persons;
(e) the surrender or the transfer of the accused to the International Tribunal.

Article 29
The Registry

1. The Registry shall be responsible for the administration and servicing of the Tribunal.

2. The Registry shall consist of a Registrar and such other staff as may be required.

3. The Registrar shall be appointed by the Secretary-General after consultation with the President of
the Tribunal. He/she shall serve for a three-year term and be eligible for reappointment. The terms

and conditions of service of the Registrar shall be those of an Assistant Secretary-General of the
United Nations.

4. The staff of the Registry shall be appointed by the Secretary-General on the recommendation of the
Registrar.

Article 30
The status, privileges and immunities of the Tribunal

1. The Convention on the Privileges and Immunities of the United Nations of 13 February 1946 shall
apply to the Tribunal, the judges, the Prosecutor and his staff, and the Registrar and his staff.

2. The judges, the Prosecutor and the Registrar shall enjoy the privileges and immunities, exemptions
and facilities accorded to diplomatic envoys, in accordance with international law.

3. The staff of the Prosecutor and of the Registrar shall enjoy the privileges and immunities accorded

to officials of the United Nations under articles V and VII of the Convention referred to in paragraph
1 of this article.
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4. Other persons, including the accused, required at the seat of the Tribunal shall be accorded such
treatment as is necessary for the proper functioning of the Tribunal.

Article 31
Seat of the Tribunal

The Tribunal shall have its seat anywhere in Iraq, and if that is determined impossible by the
Secretary-General, the Security Council shall determine the seat of the Tribunal.

Article 32
Expenses of the Tribunal

The expenses of the Tribunal shall be borne by the regular budget of the United Nations in
accordance with Article 17 of the Charter of the United Nations.

Article 33
Working language

The working language of the Tribunal shall be Arabic.

Article 34
Annual report

The President of the Tribunal shall submit an annual report of the Tribunal to the Security Council
and to the General Assembly.
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F. DRAFT BASIC PRINCIPLES AND GUIDELINES ON THE RIGHT TO A REMEDY AND REPARATION FOR
VICTIMS OF GROSS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS LAW AND SERIOUS VIOLATIONS
OF INTERNATIONAL HUMANITARIAN LAW (REVISIONS OF 24 OCTOBER 2003, BASED ON THE ORIGINAL
REPORT, UNITED NATIONS Doc. E/CN.4/2000/62, 18 JANUARY 2000)

Background

The Sub-Commission on Prevention of Discrimination and Protection of Minorities, in its
resolution 1989/13, decided to entrust the Special Rapporteur, Mr. Theo van Boven, with the task of
undertaking a study concerning the right to restitution, compensation and rehabilitation for victims of
gross violations of human rights and fundamental freedoms. In 1993, Mr. van Boven submitted the
study in his final report to the Sub-Commission (E/CN.4/Sub.2/1993/8). The Commission on Human
Rights, in its resolution 1994/35, welcomed the study and regarded the proposed basic principles and
guidelines contained in the study of the Special Rapporteur as a useful basis for giving priority to the
question of restitution, compensation and rehabilitation. In accordance with the Sub-Commission
resolution 1996/28, the Secretary-General transmitted to the Commission the revised draft basic
principles and guidelines prepared by Mr. van Boven (E/CN.4/1997/104, annex).

In accordance with Commission resolution 1998/43, Mr. M. Cherif Bassiouni was appointed
as independent expert to prepare a revised version of the draft basic principles and guidelines, taking
into account the views and comments provided by States, intergovernmental and non-governmental
organizations. In its resolution 1999/33, the Commission noted with appreciation the report of the
independent expert (E/CN.4/1999/65). In 2000, Mr. Bassiouni submitted the final report containing a
revised version of the basic principles and guidelines (E/CN.4/2000/62) to the Commission at its
fifty-sixth session. In preparing the revised version of the principles and guidelines, the independent
expert benefited from the foundation provided by prior reports as well as comments made by various
Member States, intergovernmental and non-governmental organizations. Additionally, Mr. Bassiouni
held two consultative meetings in Geneva for all interested Member States, intergovernmental and
non-governmental organizations and comments made during those meetings were taken into account
in formulating the principles and guidelines.

On the basis of Commission resolutions 2000/41 and 2002/44, the Office of High
Commissioner for Human Rights (OHCHR) circulated the text of the principles and guidelines and
comments were received from Member States, intergovernmental and non-governmental
organizations.

In accordance with Commission resolution 2002/44, OHCHR convened, with the cooperation
of the Government of Chile, an international consultation in Geneva for all interested Member States,
intergovernmental and non-governmental organizations, with a view to finalizing the principles and
guidelines (E/CN.4/2000/62). The consultation was chaired by Mr. Alejandro Salinas (Chile), and
benefited from the expert guidance of the mandated authors of the principles and guidelines, Mr. van
Boven and Mr. Bassiouni. Following presentations by two experts, the participants at the
consultation reviewed the draft principles and guidelines and discussed follow-up to the consultative
meeting. The Chairperson-Rapporteur submitted to the Commission at its fifty-ninth session a report
on the consultative meeting, inter alia recommending that the Commission on Human Rights
establish an appropriate and effective mechanism with the objective of finalizing the elaboration of
the set of “Basic principles and guidelines on the right to a remedy and reparation for victims of gross
violations of international human rights and humanitarian law.”
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In its resolution 2003/34, the Commission took note of the report of the Chairperson-
Rapporteur of the consultative meeting (E/CN.4/2003/63).

In accordance with Commission resolution 2003/34, the Chairperson-Rapporteur of the
consultative meeting, in consultation with the independent experts, Mr. van Boven and Mr.
Bassiouni, prepared a revised version of the “Basic principles and guidelines on the right to a remedy
and reparation for victims of violations of international human rights and humanitarian law,” taking
into account the opinions and commentaries of States and of intergovernmental and non-
governmental organizations and the results of the consultative meeting.

In resolution 2003/34, the Commission further requested the OHCHR to hold, with the
cooperation of interested Governments, a second consultative meeting for all interested Member
States, intergovernmental and non-governmental organizations with a view to finalizing the "Basic
principles and guidelines on the right to a remedy and reparation for victims of violations of
international human rights and humanitarian law" and, if appropriate, to consider options for the
adoption of these principles and guidelines. The second consultative meeting should have, as a basis
for its work, the comments submitted, the report of the Chairperson-Rapporteur of the first
consultative meeting, and the revised version of the principles and guidelines prepared by the
Chairperson-Rapporteur of the first consultative meeting in consultation with the independent
experts.

On the basis of the above resolution the Chairperson-Rapporteur and the independent experts
met in Geneva on 4, 5 and 6 August 2003 to revise the text in accordance with comments and
observations received by Governments. The revised text, dated 15 August 2003, was reviewed by
Governments, intergovernmental organizations and non-governmental organizations at the second
consultative meeting held in Geneva from 20 to 23 October 2003. The comments made during the
first two days of meeting, 20 and 21 October 2003, were incorporated by the Chairperson-Rapporteur
and the two independent experts into the text which was reviewed further during the last day of the
meeting on 23 October 2003.

The following is the revised text of the principles and guidelines, dated 24 October 2003,
which also incorporates comments and suggestions made during the last day of the second
consultative meeting.

Preamble

The Commission on Human Rights,

Recalling the provisions providing a right to a remedy for victims of violations of
international human rights law found in numerous international instruments, in particular the
Universal Declaration of Human Rights at article 8, the International Covenant on Civil and Political
Rights at article 2, the International Convention on the Elimination of All Forms of Racial
Discrimination at article 6, the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment at article 14, the Convention on the Rights of the Child at article 39, and of
humanitarian law as found in article 3 of the Hague Convention of 18 October 1907 concerning the
Laws and Customs of War and Land (Convention No. IV of 1907) and article 91 of Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I).
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Recalling the provisions providing a right to a remedy for victims of violations of
international human rights found in regional conventions, in particular the African Charter on Human
and Peoples’ Rights at article 7, the American Convention on Human Rights at article 25, and the
European Convention for the Protection of Human Rights and Fundamental Freedoms at article 13,

Recalling the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power emanating from the deliberations of the Seventh United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, and resolution 40/34 of 29 November 1985 by which the
General Assembly adopted the text recommended by the Congress,

Reaffirming the principles enunciated in the Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, including that victims should be treated with compassion and
respect for their dignity, have their right to access to justice and redress mechanisms fully
respected, and that the establishment, strengthening and expansion of national funds for
compensation to victims should be encouraged, together with the expeditious development of
appropriate rights and remedies for victims,

Recalling resolution 1989/57 of 24 May 1989 of the Economic and Social Council, entitled
“Implementation of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power,” as well as Council resolution 1990/22 of 24 May 1990, entitled “Victims of crime and abuse
of power,”

Noting that in resolution 827 (1993) of 25 May 1993 in which it adopted the Statute of the
International Criminal Tribunal for the Former Yugoslavia, the Security Council decided that “the
work of the International Tribunal shall be carried out without prejudice to the right of the victims to
seek, through appropriate means, compensation for damages incurred as a result of violations of
international humanitarian law,”

Noting also that the Rome Statute of the International Criminal Court requires the
establishment of “principles relating to reparation to, or in respect of, victims, including restitution,
compensation and rehabilitation” and requires the Assembly of States Parties to establish a trust fund
for the benefit of victims of covered crimes within the purview of the Court and of the families of
such victims, and mandates the Court “to protect the safety, physical and psychological well-being,
dignity and privacy of victims” and to permit the participation of victims at all “stages of the
proceedings determined to be appropriate by the Court,”

Considering that the principles and guidelines contained herein are directed at gross violations
of civil, political, economic, social and cultural rights, which include the protection of life, physical
integrity and other aspects essential to the human person and to human dignity,

Emphasizing that the principles and guidelines do not create new substantive international or
domestic legal obligations but identify mechanisms, modalities, procedures and methods for the
implementation of existing legal obligations under international human rights law and international
humanitarian law which are complementary though different as to their norms,

Recalling that international law contains the obligation to prosecute perpetrators of certain
international crimes in accordance with treaty obligations assumed by States Parties and the
requirements of national law or as provided for in the applicable statutes of international judicial
organs, and that the duty to prosecute reinforces the international legal obligations to be carried out in
accordance with national legal requirements and procedures and supports the concept of
complementarity,

Noting that international human rights law and international humanitarian law have developed
along separate legal and historic tracks which nevertheless overlap in some respects and provide
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complementary protections of victims, though not necessarily in the same manner or using the same
terminology,

Noting also that conflicts of a non-international character as well as internal disturbances and
tensions that have occurred since the Second World War reveal that a high level of victimization has
occurred at the hands of non-State actors and that the victims of violations of international
humanitarian law and human rights law require the same protections as other victims, not only on the
basis of principles of State responsibility but also on the basis of social and human solidarity,

Noting further that the recognition of the rights of victims and providing for substantive and
procedural remedies arise as a consequence of violations of international law irrespective of the
specific sources of law applicable to the rights of victims,

Noting that international human rights law and international humanitarian law are
complementary, though separate and distinct bodies of international law and that the recognition of
the substantive and procedural remedies for victims contained in the present document are not
intended to be construed as commingling the two bodies of law and moreover that the recognition of
victims’ substantive and procedural remedies does not prejudge or affect the norms applicable under
these two bodies of international law nor their substantive and procedural content,

Noting also, as established in the Declaration of Basic Principle of Justice for Victims of
Crime and Abuse of Power, that victims of serious abuses of political and economic power are
entitled to the protection of their rights like other victims,

Noting further that, contemporary forms of victimization, while essentially directed against
individuals, may nevertheless also be directed against classes of persons or identifiable groups of
persons who are targeted collectively, and who should also be entitled to the protection of their
collective rights and to engage in collective legal action to secure the rights of collective groups,

Recognizing that, in honouring the victims’ right to benefit from remedies and reparation, the
international community keeps faith and human solidarity with victims, survivors and future human
generations, and reaffirms the international legal principles of accountability, justice and the rule of
law,

Convinced that, in adopting a victim-oriented perspective, the international community
affirms its human solidarity and compassion with victims of violations of international law, including
violations of international human rights and humanitarian law, as well as with humanity at large,

Decides to adopt the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of [Gross] Violations of International Human Rights and [Serious] Violations
of Humanitarian Law as follows:

I. OBLIGATION TO RESPECT, ENSURE RESPECT FOR AND ENFORCE
INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW

1. The obligation of each State to respect, ensure respect for and enforce international human
rights and humanitarian law applicable to it pertains to norms that are, inter alia:

(a) Contained in treaties to which a State is a party;
(b) Found in customary international law; or
(c) Contained in a State’s domestic law.
2. To that end, if they have not already done so, States shall ensure that their domestic law is

consistent with their international legal obligations by:
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(a) Incorporating norms of international human rights and humanitarian law into their
domestic law, or otherwise implementing them in their domestic legal system;

(b) Adopting appropriate and effective legislative and administrative procedures and other
appropriate measures that provide fair, effective and prompt access to justice;

(c) Making available adequate, effective, prompt, and appropriate procedural and
substantive remedies, including reparation, as defined below; and

(d) Ensuring, in the case that there is a difference between a State’s national requirements
and its international legal obligations, that the requirement or obligation that provides the greatest
degree of protection to the victim is applied.

II. SCOPE OF THE OBLIGATION

3. The obligation to respect, ensure respect for and enforce its international human rights and
humanitarian law obligations includes, inter alia, the duty to:

(a) Take appropriate legislative and administrative and other appropriate measures to
prevent violations;

(b) Investigate violations effectively, promptly, thoroughly and impartially and, where
appropriate, take action against the alleged perpetrator in accordance with domestic and international
law;

) Provide those who claim to be victims of a human rights or humanitarian law violation
with equal and effective access to justice, as described below, irrespective of who may ultimately be
the bearer of responsibility for the violation; and

(d) Afford effective, prompt and appropriate procedural and substantive remedies to
victims, including providing and facilitating reparation to victims, as defined below.

III.  GROSS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND
SERIOUS VIOLATIONS OF HUMANITARIAN LAW THAT CONSTITUTE
CRIMES UNDER INTERNATIONAL LAW

4. Those gross violations of international human rights and serious violations of humanitarian
law that constitute crimes under international law require the duty to investigate and, if there is
sufficient evidence, the duty to prosecute the person alleged to have committed the violations and, if
found guilty, the duty to punish the perpetrator. Moreover, in these cases, States shall cooperate with
one another and assist international judicial organs competent in the investigation and prosecution of
these violations.

5. To that end, where so provided in an applicable treaty or under other international obligation,
States shall incorporate and otherwise implement within their domestic law appropriate provisions,
consistent with applicable international law, providing for universal jurisdiction. Moreover, where it
is so provided for in an applicable treaty or other international legal obligation, States shall facilitate
extradition or surrender of offenders to other States and to appropriate international judicial bodies
and provide judicial assistance and other forms of cooperation in the pursuit of international justice,
including assistance to and protection of victims and witnesses, consistent with international human
rights legal standards and subject to international legal requirements such as those relating to the
prohibition of torture and other forms of cruel, inhuman or degrading treatment or punishment.
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IV.  STATUTES OF LIMITATIONS

6. Where so provided for in an applicable treaty or contained in another international legal
obligation, statutes of limitations shall not apply to violations of international human rights and
humanitarian law which constitute crimes under international law.

7. Domestic statutes of limitations for other types of violations that do not constitute crimes
against international law, including those time limitations applicable to civil claims and other
procedures, should not be unduly restrictive, procedurally or in other ways, so as to deprive the
victim of pursuing a claim against the perpetrator or any other body or entity. Moreover, statutes of
limitations shall not be applied to periods during which no effective remedies exist for gross
violations of human rights and serious violations of humanitarian law.

V. VICTIMS OF GROSS VIOLATIONS OF INTERNATIONAL HUMAN
RIGHTS AND SERIOUS VIOLATIONS OF HUMANITARIAN LAW

8. For purposes of this document, a victim is a person or a collective group of persons who
suffered harm, including physical or mental injury, emotional suffering, economic loss, or
impairment of their fundamental legal rights. A “victim” may also be a legal personality, the
representative of a victim, a dependant, a member of the immediate family or household of the direct
victim, as well as a person who, in intervening to assist a victim or prevent the occurrence of further
violations, suffered physical, mental, or economic harm.

9. For the purposes of this document, a victim as defined above is one who suffers harm as a
result of acts or omissions that constitute a gross violation of international human rights, or serious
violations of humanitarian law.

10. A person’s status as a “victim” should not depend on any relationship that may exist or may
have existed between the victim and the perpetrator, or whether the perpetrator of the violation has
been identified, apprehended, prosecuted, or convicted.

VI. TREATMENT OF VICTIMS

11.  Victims should be treated by the State and, where applicable, by other entities or groups
whether public or private, with compassion and respect for their dignity and human rights, and
appropriate measures should be taken to ensure their safety, physical and psychological well- being
and privacy, as well as those of their families. The State should ensure that its domestic laws, to the
extent possible, provide that a victim who has suffered violence or trauma should benefit from special
consideration and care to avoid his or her retraumatization in the course of legal and administrative
procedures designed to provide justice and reparation.

VII. VICTIMS’ RIGHT TO SUBSTANTIVE AND PROCEDURAL REMEDIES
12.  Remedies for gross violations of international human rights and serious violations of
humanitarian law include the victim’s right to the following, whose contents are described below,

namely:

(a) Access to justice;
(b) Reparation for harm suffered and other appropriate remedy; and
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(c) Access to factual information and other relevant information concerning the
violations.

VIII. ACCESS TO JUSTICE

13. A victim of a gross violation of human rights or of a serious violation of humanitarian law
shall have effective access to a judicial remedy. Other remedies available to the victim include
access to administrative and other bodies, as well as mechanisms, modalities and proceedings
conducted in accordance with domestic law. A victim’s right of effective access to justice also
extends to international proceedings as provided by international law. Obligations arising under
international law to secure the individual or collective right to access justice and fair and impartial
proceedings shall be reflected in domestic laws. To that end, States should:

(a) Disseminate, through public and private mechanisms, all available remedies for
violations of gross international human rights and serious violations of humanitarian law;

(b) Take measures to minimize the inconvenience to victims and their representatives,
protect their privacy as appropriate and ensure their safety from intimidation and retaliation, as well
as that of their families and witnesses, before, during and after judicial, administrative, or other
proceedings that affect the interests of victims;

(©) Facilitate assistance to victims seeking access to justice.

(d) Make available all appropriate diplomatic and legal means to ensure that victims can
exercise their rights to a substantive and procedural remedy for violations of international human
rights or humanitarian law.

14. In addition to individual access to justice, States should endeavour to develop procedures to
allow groups of victims to present collective claims for reparation and to receive reparation
collectively, as appropriate.

15.  Adequate, effective and prompt remedy against a gross violation of international human rights
or serious violations of humanitarian law should include all available and appropriate international
processes in which an individual may have legal standing and should be without prejudice to any
other domestic remedies.

IX. REPARATION FOR HARM SUFFERED OR OTHER APPROPRIATE
REMEDY

16.  Adequate, effective and prompt reparation is intended to promote justice by redressing gross
violations of international human rights or serious violations of humanitarian law. Reparation should
be proportional to the gravity of the violations and the harm suffered. In accordance with its domestic
laws and international legal obligations, a State shall provide reparation to victims for its acts or
omissions constituting gross violations of international human rights and serious violations of
humanitarian law. In cases where a person, a legal personality, or other entity is found liable for
reparation to a victim, the party responsible for the violation should provide reparation to the victim,
or to the State if the State has already provided reparation to the victim.

17.  In the event that the party responsible for the violation is unable or unwilling to meet these
obligations, the State should endeavour to provide assistance, including reparations as defined below,
to victims who have sustained bodily injury or impairment of physical or mental health as a result of
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these violations and to the families, in particular, dependants of persons who have died or become
physically or mentally incapacitated as a result of the violation. To that end, States should endeavour
to establish national programmes for reparation and other assistance to victims.

18. A State shall enforce its domestic judgements for reparation against individuals or entities
responsible for the violations and shall endeavour to enforce valid foreign legal judgements for
reparation against individuals or entities responsible for the violations. To that end, States shall
provide under their domestic laws effective mechanisms for the enforcement of reparation
judgements.

19. In cases where the State or Government under whose authority the violation occurred is no
longer in existence, the State or Government successor in title should provide reparation to the
victims.

20. In accordance with domestic law and international law, and taking account of individual
circumstances, victims of gross violations of international human rights and serious violations of
humanitarian law should be provided, as appropriate and proportional to the violation and the
circumstances of each case, with the following forms of reparation: restitution, compensation,
rehabilitation and satisfaction and guarantees of non-repetition.

21. Restitution should, whenever possible, restore the victim to the original situation before the
violations of international human rights or humanitarian law occurred. Restitution includes, as
appropriate: restoration of liberty, legal rights, social status, identity, family life and citizenship,
return to one's place of residence, restoration of employment and return of property.

22.  Compensation should be provided for any economically assessable damage, as appropriate
and proportional to the violation and the circumstances of each case, resulting from gross violations
of international human rights and serious violations of humanitarian law, such as:

(a) Physical or mental harm, including pain, suffering and emotional distress;

(b) Lost opportunities, including employment, education and social benefits;

(c) Material damages and loss of earnings, including loss of earning potential;

(d) Harm to reputation or dignity; and

(e) Costs required for legal or expert assistance, medicines and medical services, and

psychological and social services.

23.  Rehabilitation should include, as appropriate, medical and psychological care as well as legal
and social services.
24, Satisfaction should include, where applicable and as appropriate, any or all of the following:

(a) Cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the truth to the extent that
such disclosure does not cause further unnecessary harm or threaten the safety of the victim,
witnesses, or others;

(©) The search for the whereabouts of the disappeared and for the bodies of those killed,
and assistance in the recovery, identification and reburial of the bodies in accordance with the cultural
practices of the families and communities;

(d) An official declaration or a judicial decision restoring the dignity, reputation and legal
and social rights of the victim and of persons closely connected with the victim;

(e) Apology, including public acknowledgement of the facts and acceptance of
responsibility;
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) Judicial and administrative sanctions against persons responsible for the violations;

(2) Commemorations and tributes to the victims;

(h) Inclusion of an accurate account of the violations that occurred in international human
rights and humanitarian law training and in educational material at all levels.

25. Within national legal systems, guarantees of non-repetition and prevention should include,
where applicable and as appropriate, any or all of the following:

(a) Ensuring effective civilian control of military and security forces;

(b) Restricting the jurisdiction of military tribunals only to specifically military offences
committed by members of the armed forces and ensuring that all military proceedings abide
by international standards of due process, fairness and impartiality;

(©) Strengthening the independence of the judiciary;

(d) Protecting persons in the legal, medical and health-care professions, the media and
other related professions, and human rights defenders;

(e) Conducting and strengthening, on a priority and continued basis, human rights and
humanitarian law training to all sectors of society, including law enforcement officials, as
well as military and security forces;

63} Promoting the observance of codes of conduct and ethical norms, in particular
international standards, by public servants, including law enforcement, correctional, media,
medical, psychological, social service and military personnel, as well as the staff of economic
enterprises;

(g)  Promoting mechanisms for monitoring and preventing inter-social conflicts and
their resolution;

(h) Reviewing and reforming laws contributing to or allowing gross violations of
human rights and serious violations of humanitarian law.

X. ACCESS TO FACTUAL INFORMATION AND OTHER RELEVANT
INFORMATION CONCERNING THE VIOLATIONS

26. States should develop means of informing the general public and, in particular, victims of
violations of international human rights and humanitarian law of the rights and remedies contained
within these principles and guidelines and of all available legal, medical, psychological, social,
administrative and all other services to which victims may have a right of access. Moreover, victims
and their representatives should be entitled to seek and obtain information on the causes leading to
their victimization and on the causes and conditions pertaining to the gross violations of human rights
and serious violations of humanitarian law and to learn the truth in regard to these violations.

XI. NON-DISCRIMINATION AMONG VICTIMS
27. The application and interpretation of these principles and guidelines must be consistent with
internationally recognized human rights law and humanitarian law and be without any discrimination
of any kind or grounds, without exception.

XII. NON-DEROGATION

28. Nothing in these principles and guidelines shall be construed as restricting or derogating from
any rights or obligations arising under international law.
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XIII. RIGHTS OF OTHERS
209. Nothing in this document is to be construed as derogating from internationally or nationally

protected rights of others, in particular the right of an accused person to benefit from international
and national standards of due process.

Explanatory comments

The following explanatory comments are made in response to various comments and
questions posed by States, intergovernmental and non-governmental organizations in the course of
various consultations, including written comments received by the secretariat. The preamble as well
as the principles and guidelines themselves reflect these issues. The following additional
commentary on the text is to be read in conjunction with the Chairperson-Rapporteur’s report on the
discussions that took place during the course of the second consultative meeting.

1. Nature of the principles and guidelines

The principles and guidelines do not create new substantive international or domestic legal
obligations. They provide for mechanisms, modalities, procedures and methods for the
implementation of existing legal obligations under human rights law and international humanitarian
law. At the same time, they seek to rationalize through a consistent approach the means and methods
by which victims’ rights can be addressed, so as to maximize positive outcomes and minimize the
diversity of approaches that may cause uneven implementation. It should be noted that the fact that
the rights of victims are articulated with specificity, and their remedies addressed with particularity,
does not create new substantive legal obligations.

2. Sources of law and terminological distinctions

International human rights law and international humanitarian law have developed along
separate tracks. Their sources are in different international conventions, as well as in separate aspects
of customary international law and general principles of law. These multiple sources of law, even
when they overlap, utilize different terms in referring to similar protections as well as use different
terms with respect to their violation.

Insofar as the principles and guidelines are victim oriented and are essentially predicated on
the concept of social and human solidarity and not only on the concept of State responsibility, it
would be difficult to link the rights of victims to the source of the conventional or customary law that
is at the basis of victims’ rights. Consequently, it must be understood that these principles and
guidelines are not intended to reflect the legal differences between international human rights law
violations and international humanitarian law violations.

It is important, however, to underscore that with respect to international human rights law
violations, the principles and guidelines are directed at what is commonly referred to as gross
violations of human rights, which involve the protection of life, physical integrity and other matters
essential to the human person and to human dignity. This is not intended to minimize the importance
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of other violations of human rights law, but merely to distinguish those violations which, for the
purposes of these principles and guidelines, require the implementation mechanisms provided herein.

The principles and guidelines also address separately violations of human rights and
international humanitarian law that constitute international crimes or that require States to take
measures associated with criminal violations such as investigation, prosecution, punishment and
international cooperation in connection with the prosecution or punishment of alleged perpetrators.
In international humanitarian law, these violations are referred to as grave breaches of the Geneva
Conventions of 12 August 1949 and Protocol I thereto, and also as war crimes under the customary
law of armed conflict. Violations of common article 3 of the Geneva Conventions and Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II) are not identified in the textual language of these
conventions as either grave breaches or war crimes. Nevertheless, customary international law,
particularly after the establishment of the International Criminal Tribunal for the Former Yugoslavia,
the International Criminal Tribunal for Rwanda and the International Criminal Court, has recognized
such violations as being equivalent to their counterparts in conflicts of an international character that
are referred to as grave breaches and war crimes. Other instruments of international human rights law
prescribe the criminalization of certain acts as in the case of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, as well as with respect to different
instruments relating to international trafficking of persons for sexual exploitation and for slavery and
practices related to slavery.

Considering the range of these terminological distinctions as well as the evolving nature of
conventional and customary international law and general principles of law with respect to the
protection of the rights of victims, the principles and guidelines have adopted a flexible approach to
avoid having to address the distinctions noted above.

3. The duty to prosecute

It is understood that national legal systems have different requirements and procedures for the
initiation and conduct of criminal prosecutions. The term “duty to prosecute” is intended to reflect the
general international law obligation to proceed under national law or in accordance with the statutes
of international judicial organs. Moreover, the concept “duty to prosecute” as used herein is not
intended to have any bearing on the concept of complementarity between national and international
legal organs, and it also is not intended to have any bearing on theories of criminal jurisdictions that
States and international judicial organs may rely upon.

4. Non-State actors

Conflicts of a non-international character, as well as internal conflicts that have occurred since
the Second World War, reveal that a significant level of victimization has occurred at the hands of
non-State actors. In these cases, the group or groups referred to as non-State actors have transformed
themselves into the Governments of States by assuming power. In these cases, there is a continuity
between those who had been part of the non-State actor category and those who became the
representatives of the State. It would be incongruous in these cases to deny the victims of such non-
State actors the rights and remedies available to other victims. Another category of non-State actor
consists of groups that assume effective control over certain territory and exercise over that territory
and the people on that territory the equivalent control exercised by States. In some instances, these
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types of non-State actors receive limited international legal recognition. There is no legal reason why
such non-State actors would be excluded either from responsibility for their actions or for the
consequences of their policies and practices with respect to victims of these policies and practices.
The intention here is not to make States responsible for the policies and practices of non-State actors,
but to make these non-State actors responsible for their policies and practices, while at the same time
allowing victims to seek redress on the basis of social and human solidarity and not on the basis of
State responsibility. The issue of the responsibility of non-State actors is essentially a policy
judgement.

Furthermore, the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power provides, in paragraph 18, that victims who have suffered “physical, or mental injury,
emotional suffering, economic loss or substantial impairment of their fundamental rights” including,
in paragraph 21, “serious abuses of political or economic power,” are entitled to victims’ rights as
provided therein.

5. Collective rights

While the principles and guidelines deal essentially with individual rights, they do not exclude
the concept of collective rights or the rights of collectivities. The term “collective rights” includes
two aspects. The first is well established: it is where violations are committed against a class of
persons or an identifiable group, and those who represent that class or group seek to implement or
enforce the rights of individuals as members of that class or group. By recognizing collective claims
and class actions, States can achieve administrative and judicial economy. In this context, the term
“collective rights” provides for a collective modality of enforcing rights already established in a
manner that enhances the capacity of States to address these claims in a collective as opposed to an
individualized manner.

The second aspect deals with violations that are committed by States in a manner that targets a
specific group as a whole. This gives rise to that group’s ability to address procedurally its claims to a
State and receive the remedies provided for in these principles and guidelines. Insofar as international
law has not reached the level that requires States to provide, procedurally, for the judicial exercise of
collective rights, such notions as “class action” are left to the determination of domestic law.

6. Future developments of international law

Nothing in these principles and guidelines precludes the future development of victims’
collective rights under conventional and customary international law.

7. Non-derogation
As specified in principle XII and in principle XIII, a non-derogation clause has been inserted

as well as a provision recognizing the rights of others as provided under international standards of
due process.
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