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I
n January 2011, Thursday Bram was 
convicted of three counts of theft of an 
object of cultural heritage from a muse-
um. The conviction resulted from her 

theft of six cultural artifacts from Galisteo 
House in Galisteo, DePaulia. Galisteo House 
is an estate of historical significance to the 
community of Galisteo, DePaulia, as it repre-
sents the only example of the work of André 
Wolenski, a renowned French architect, this 
side of the Mississippi. At the time of her ar-
rest, Bram was employed as the personal sec-
retary of Maxwell Smith, an architect and 
distant relation of Wolenski, who resided in 
Galisteo House. Smith had purchased 
Galisteo House in 1997 to serve as both his 
private residence and as a dramatic space in 
which he could display his extensive collec-
tion of over 200 cultural and natural artifacts 
documenting the history of travel and explo-
ration. It was from this collection, privately 
owned by Smith, that Bram stole six artifacts, 
including a 1593 letter from Friar Marcos de 
Niza describing the legendary Seven Cities 
of Cibola; a scrimshaw whale’s tooth pro-
duced by James Adolphus Bute during 
Charles Darwin’s voyage on HMS Beagle; 
and a wall map of the United States by 
Osgood Carleton updating his 1806 map, 
possibly as a result of the Lewis and Clark 
expedition.

While Smith resided in Galisteo 
House, it was owned by the Galisteo 
Foundation, which Smith established in 
1999 to “educate the public about, and 
commemorate ... André Wolenski, through 

the display of the home he designed and in 
which he lived.” Galisteo House has been 
open to the public one weekend every 
month since July 1999, and visitors, both 
in- and out-of-state, come not only to see 
Galisteo House, but also to view Smith’s 
extraordinary collection of artifacts, 
some of which are on display in publicly 
accessible areas of the House. Although 
Smith discovered five items missing from 
his collection in August 2007, it was not 
until June 2008, when Bram was caught 
in the act of stealing a pair of skis used by 
Roald Amundsen on his 1911 expedition 
to the South Pole, that these thefts were 
solved and Bram was arrested. 

This scenario formed the fact pattern 
for the Third Annual National Cultural 
Heritage Law Moot Court Competition 
(the “Competition”), sponsored by 
DePaul University College of Law and the 
Lawyers’ Committee for Cultural Heritage 
Preservation. This year’s competition, 
held over two days in Chicago, featured 
seventeen teams from around the country 
who competed in front of over seventy-five 
attorney judges, including many nationally 
renowned cultural heritage experts and 
DePaul University College of Law faculty. 
The final round was presided over by an 
esteemed panel of judges, consisting of 
the Honorable William J. Bauer and the 
Honorable Diane P. Wood of the United 
States Court of Appeals for the Seventh 
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Welcome to the Summer 2012 Newsletter of the Art & Cultural Heritage 
Law Committee! In this issue Charles Chen considers the droit de suite, or the artists’ 
inalienable right to hold an interest in their artwork even after they sold their work,  
also considered the “resale royalty right” and argues for reconsideration of this right in 
U.S. federal copyright law. Yelena Ambartsumian provides an excellent review of a 
cultural heritage dispute between the Armenian Church and the Getty Museum, and 
Lubna S. El-Gendi reviews the Third Annual National Cultural Heritage Law Moot  
Court Competition that took place this winter at DePaul University College of Law.

In addition to these wonderful articles, we are pleased to present to you a new feature  
for the Newsletter — a calendar of events taking place this year in the cultural heritage  
law field. We are very grateful to our friends at the Lawyer’s Committee for Cultural 
Heritage Preservation for compiling this list of exciting events, and encourage our readers 
to visit the Committee’s site for more information.

We also hope you enjoy the art work presented in the Newsletter from two artists both 
resident in Iowa City, paintings by Nancy Lincoln and photos by Patrick Bloom.

Channah, David, Jacqueline and Sharon

All graphics, images, photographs, and text appearing in this newsletter may be protected  
by copyright. Commercial use of copyrighted material is prohibited without express written 
permission of the copyright owner.
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Circuit, the Honorable Mary Mikva of 
the Circuit Court of Cook County, and 
the Honorable Warren Wolfson, retired 
judge of the Illinois Appellate Court and 
former Dean of DePaul University College 
of Law. Arguing before this panel, the 
Chicago-Kent College of Law team of 
Richard Poskozim and Filip Zucek beat 
out a strong South Texas College of Law 
team, consisting of Joe Bramanti, Joel 
Glover, and Adriana Lopez, to be named 
the overall Champions, successfully 
defending Chicago-Kent’s title. Best Brief 
was awarded to the New York Law School 
team of Sarah Garrod, Connie Gibilaro, 
and Mark Wheeler, while the Best Brief 
Runner-up award went to the South Texas 
team of Brian Evans and Chris McKinney. 
For the first time in the Competition’s 
history, there was a tie for the award of 
Best Oralist, with Traci Cosby of Widener 
University School of Law and Brian Evans 
of South Texas sharing the distinction.

The Competition’s problem focused 
on issues concerning the Theft of Major 
Artwork Act, 18 U.S.C. § 668 (the “Act”), 
a federal statute enacted in response to the 
thefts of several significant paintings from 
the Isabella Stewart Gardner Museum in 
Boston in 1990. The problem involved both 
constitutional and statutory interpretation 
questions, and required the Supreme 
Court to address two issues: (1) whether 
the Act is a valid exercise of Congress’ 
Article I, Section 8 authority to regulate 
interstate commerce, and if so, whether 
Galisteo House qualifies as a “museum” 
under the Act; and (2) whether the objects 
stolen were within the “care, custody, or 
control” of a museum, as required by the 
Act. Competition participants representing 
either the U.S. Government or Bram were 
asked to brief and argue these issues to the 
Supreme Court, assuming the Court had 
granted certiorari on these two questions 
on appeal from the 12th Circuit, a fictional 
federal circuit court. 

For the first issue, the Court was asked 
to determine whether the Act, which 
subjects anyone who “steals or obtains by 
fraud from the care, custody, or control 
of a museum any object of cultural 
heritage” to federal criminal penalties,1 

1 18 U.S.C. § 668 (b)(1).

was a constitutional exercise of Congress’ 
power to regulate interstate commerce 
under Article I, Section 8, known as 
the Commerce Clause. Under the U.S. 
Constitution, Congress has the authority 
“[t]o regulate Commerce ... among the 
several States ....”2 The limits of Congress’ 
power to regulate under the Commerce 
Clause has been continuously redefined, 
and was recently addressed by the 
Supreme Court in United States v. Lopez, 
which “identified three broad categories of 
activity that Congress may regulate under 
its commerce power[:]”3

First, Congress may regulate the use 
of the channels of interstate commerce. 
Second, Congress is empowered to 
regulate and protect the instrumentalities 
of interstate commerce, or persons or 
things in interstate commerce, even though 
the threat may come only from intrastate 
activities. Finally Congress’ commerce 
authority includes the power to regulate 
those activities having a substantial 
relation to interstate commerce, i.e., those 
activities that substantially affect interstate 
commerce.4

Relying on this third prong, 
Competition participants representing 
the U.S. Government argued the Act 
was constitutional since it regulated an 
activity that substantially affects interstate 
commerce. The U.S. Government noted 
that under the Court’s jurisprudence, a 
statute will pass constitutional muster if it 
regulates an “activity that, in the aggregate, 
has a substantial effect on interstate 
commerce.”5 The U.S. Government 
argued that, in analyzing a statute 
under the aggregation principle, it is the 
class of activities that matters, not the 
individual instances of intrastate activity. 
Furthermore, a statute must be upheld if 
the regulation of intrastate activity is “an 
essential part of a larger regulation of 
economic activity, in which the regulatory 
scheme could be undercut unless the 
intrastate activity were regulated.”6 

After first noting that the Court 
has oft stressed that due respect and 
2 U.S. Const., Art. I. § 8 cl. 3.
3 514 U.S. 549, 558 (1995).
4 Id. at 558-59 (citations omitted).
5 United States v. Morrison, 529 U.S. 598, 628 (2000) 
(Souter, J., dissenting) (citations omitted).
6 Lopez, 514 U.S. at 561.

Continued on page 4
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deference must be given to Congressional 
judgments, the U.S. Government argued 
that Congress could very rationally have 
believed that the theft of objects of cultural 
heritage, in the aggregate, has a substantial 
effect on interstate commerce when it 
passed the Act. The U.S. Government 
pointed to the legislative history of the 
Act as illustrating Congress’ concern over 
the serious and growing problem of art 
thefts,7 and further argued that Congress 
could have rationally believed that art 
theft was a widespread problem that 
required a coordinated, federal response in 
order to combat it. The U.S. Government 
argued that the instant case was similar to 
7 137 Cong. Rec. S9088 (Jun. 28, 1991) (statement of 
Sen. Kennedy).

Gonzales v. Raich, where the Court upheld 
a statute prohibiting the intrastate growth 
of marijuana, finding that regulation of 
the intrastate activity was a necessary 
part of a larger regulatory scheme to 
combat the illicit drug market.8 The U.S. 
Government also relied on the decision 
in United States v. O’Higgins, to date the 
only case to address whether the Act was a 
constitutional exercise of Congress’ power 
to regulate commerce. The defendant in 
O’Higgins was convicted under the Act for 
stealing one leaf from a piano minuet by 
Mozart, signed by the composer, and an 
essay and three letters by Richard Wagner 
from the Music Division of the New York 

8 545 U.S. 1, 22, 24-25 (2005).

...Congress could very 
 rationally have believed that 

the theft of objects of  
cultural heritage...has a  

substantial effect on  
interstate commerce  

when it passed the Act.

Continued on page 5
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Public Library for the Performing Arts.9 
In O’Higgins, the United States District 
Court for the Southern District of New 
York held that the Act “does not offend 
the Commerce Clause[,]”10 finding that 
“the theft of objects of cultural heritage ... 
has a substantial impact on the national 
economy,” even if the individual thefts at 
issue “had only a de minimis effect.”11

Competition participants representing 
Bram countered this, arguing that the 
activity being regulated must be an 
economic activity. Bram pointed to the 
Court’s decisions in Lopez and United 
States v. Morrison, both of which stressed 
the importance of the noneconomic, 
criminal nature of the activity regulated 
by the statutes at issue in those cases 
in striking down those statutes as 
unconstitutional.12 As the Court noted in 
Morrison, “thus far in our Nation’s history 
our cases have upheld Commerce Clause 
regulation of intrastate activity only where 
that activity is economic in nature.”13 Bram 
further argued that the U.S. Government’s 
reliance on O’Higgins was misplaced, as 
the District Court in O’Higgins simply 
accepted the U.S. Government’s conclusory 
statements that theft of objects of cultural 
heritage substantially affected interstate 
commerce. Bram asked the Court to reject 
such unquestioning acceptance, pointing 
to language in several cases noting that the 
Court, not Congress, is the final arbiter of 
what is and is not properly regulated under 
the Commerce Clause.14 

The Court was also asked to decide 
whether, if the Act was constitutional, 
Galisteo House met the statutory definition 
of a museum. Under the Act, a museum 
is defined in part as “an organized and 
permanent institution, the activities 

9 55 F. Supp. 2d 172, 173 (S.D.N.Y. 1998).
10 Id. at 176.
11 Id. at 174 (citation omitted).
12 See Lopez, 514 U.S. at 560 (“Even Wickard [v. Filburn], 
which is perhaps the most far reaching example of 
Commerce Clause authority over intrastate activity, 
involved economic activity...”); Morrison, 529 U.S. at 
613 (“Gender-motivated crimes of violence are not, in 
any sense of the phrase, economic activity.”)
13 Morrison, 529 U.S. at 613 (citations omitted).
14 See United States v. Comstock, 130 S. Ct. 1949, 
1967 (2010) (Kennedy, J., concurring); Morrison, 
529 U.S. at 614 (“But the existence of congressional 
findings is not sufficient, by itself, to sustain the 
constitutionality of Commerce Clause legislation.”).

of which affect interstate or foreign 
commerce.”15 The contested issue here was 
whether the receipt of out-of-state services, 
goods, and visitors are activities affecting 
interstate commerce. The U.S. Government 
pointed out that Galisteo House drew 
visitors from across the nation and 
additionally had hired out-of-state firms to 
conduct work on the House in preparation 
for its opening to the public. Galisteo 
House also purchased signage, plantings, 
and paper goods from businesses located 
throughout the United States. Relying on 
this, the U.S. Government argued that 
the activities of Galisteo House affected 
interstate commerce and, thus, Galisteo 
House met the statutory definition of a 
museum. Bram disputed this, relying on 
Jones v. United States to argue that, in 
order to qualify as an institution affecting 
interstate commerce, the institution must 
have more than merely a “passive, passing 
or past connection to commerce.”16 Bram 
15 18 U.S.C. § 668 (a)(1). 
16 529 U.S. 848, 855 (2000).

Continued on page 6
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contended that the activities pointed to by 
the U.S. Government did nothing more 
than establish the type of singular, passive, 
and past connection to interstate commerce 
that the Court has previously held is 
insufficient to constitute the requisite 
connection to interstate commerce.

For the second issue, the Court was 
asked to determine the meaning of “care, 
custody, or control” as used in the Act. 
Pursuant to the Act, one who “steals or 
obtains by fraud from the care, custody, or 
control of a museum any object of cultural 
heritage” is subject to federal criminal 
penalties.17 While the Act defines “object 
of cultural heritage” and “museum,” it 
leaves the term “care, custody, or control” 
undefined. However, even though 
left undefined, the U.S. Government 
contended that, under long established 
principles of statutory construction, the 
plain, ordinary, common meaning of the 
statutory language must control. According 
to the U.S. Government, as commonly 
used, “care, custody, or control” refers to 
the role the museum plays in guarding, 
preserving, exercising responsibility for, 
and having power over the objects. Since 
the objects stolen were kept within the 
physical confines of Galisteo House, access 
to which was controlled by the Galisteo 
Foundation, the Foundation by extension 
exercised power over the objects stolen, 
since it controlled access to the objects.

Bram disagreed with this interpretation, 
arguing that the objects stolen were 
under the sole “care, custody, or control” 
of Smith. As asserted by Bram, the U.S. 
Government’s bright line rule, making the 
determination of “care, custody, or control” 
turn on who controlled ingress and egress 
to the objects, was inconsistent with how 
other courts have interpreted similar 
language in other criminal statutes. In 
support of this argument, Bram pointed to 
United States v. King, in which the Eleventh 
Circuit Court interpreted 18 U.S.C. § 
2113(b), a federal criminal statute that 
penalizes anyone who “takes and carries 
away, with intent to steal or purloin, any 
property or money ... belonging to, or in 
the care, custody, control, management, or 
possession of any bank ….”18 In King, even 
17 18 U.S.C. § 668 (b)(1). 
18 18 U.S.C. § 2113(b).

though an armored carrier had sole control 
over ingress and egress to the money 
during transport, the Eleventh Circuit 
Court held that “[i]t is, of course, plain 
that the money, while in the care, custody, 
and control of the [armored transport] 
was, in contemplation of the law, in the 
custody, care, and control of the bank.”19 
Bram argued that the proper rule should 
limit the legal definition of “care, custody, 
or control” to objects which are related to 
the educational or aesthetic purpose of 
the House. Bram further maintained that 
the U.S. Government’s bright line rule 
ignored the fact that the objects stolen 
were privately owned by Smith and were 
stolen from his personal residence. 

The U.S. Government contested Bram’s 
assertion, pointing out that the statutory 
language did not include an ownership 
requirement within the meaning of “care, 
custody, or control.” The U.S. Government 
pointed to United States v. Pritchard, the 
only case to date which has mentioned 
the term “care, custody, or control” in 
connection with the Act. In Pritchard, the 
Third Circuit Court upheld the conviction 
under the Act of a defendant who had stolen 
a privately owned Civil War uniform from 
the Hunt-Phelan Home, a Civil War era 
mansion, which was operated as a museum 
by a nonprofit foundation.20 In reaching 
this decision, the Third Circuit Court 
held that the Act “does not require the 
stolen object to be owned by the museum 
itself[,]”21 and that, therefore, “one violates 
the statute by unlawfully taking an object 
of cultural heritage from the ‘care, custody, 
or control’ of a museum, regardless of its 
actual owner.”22 To hold otherwise, as 
argued by the U.S. Government, would 
“place many of the country’s greatest art 
museums outside the protection” of the 
Act,23 since most museums do not own 
all of the objects they display. The very 
thefts from the Isabella Stewart Gardner 
Museum which led to the enactment of the 
Act were thefts of paintings that were part 
of a privately owned collection. As such, 
the U.S. Government argued that the Act 
19 178 F.3d 1376, 1378 (11th Cir. 1999) (citations 
omitted).
20 346 F.3d 469, 470, 471 (3d Cir. 2003).
21 Id. at 475.
22 Id.
23 Id. at 473-474.

Continued on page 7
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was not intended to exclude privately 
owned collections that were exhibited in 
museums from its protection.

Bram countered by distinguishing 
Pritchard, first noting that the court in 
Pritchard was not concerned with the 
definition of “care, custody, or control,” 
but with the ownership requirement under 
the statutory definition of a museum. 
Moreover, as Bram asserted, the court in 
Pritchard placed great reliance on the fact 
that “the cultural heritage of the various 
objects and exhibits [displayed by the 
Foundation] are integrally tied to the 
Hunt-Phelan Home,” and heavily stressed 
that “the objects within the home draw 
much of their cultural and historical 
significance from their association with the 
house itself.”24 Bram argued that no similar 
integral connection existed in the case at 
hand, since the objects stolen were part 
of Smith’s private collection of artifacts 
commemorating the history of travel and 
exploration, and had nothing to do with 
André Wolenski or the home he designed. 
Furthermore, as Bram argued, since the 
objects were solely owned by Smith and 
there was never any official transfer of 
responsibility to the Foundation, Smith 
24 Id.

alone had the right to make decisions 
regarding the objects, and therefore, he 
alone controlled, and was responsible for, 
the objects in his private collection. 

The issues addressed in the 
Competition are particularly timely, given 
the current constitutional challenges to 
the Affordable Health Care Act, which is 
being challenged as an unconstitutional 
extension of Congress’ powers under the 
Commerce Clause. This important case 
has generated a great deal of renewed 
interest in the Commerce Clause. Thus, 
the Competition educated the competitors, 
judges, and DePaul students and faculty 
not only about cultural heritage law, but 
also about broader issues confronting the 
courts and Congress today.

The fourth annual National Cultural 
Heritage Law Moot Court Competition will 
be held in Chicago on February 22 and 23, 
2013, with all rounds held in courtrooms 
of the Everett McKinley Dirksen United 
States Courthouse. 

...”the objects within  
the home draw much of  
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The Dispute between the Armenian Church and the  
Getty Museum over the Lost Armenian Canon Tables
YELENA AMBARTSUMIAN*

I
n June 2007, Vartkes Yeghiayan, a prom-
inent Armenian-American attorney, was 
visiting the Getty Museum in Los 
Angeles, when he noticed something un-

usual on display: a single sheet containing a 
canon table from an Armenian illuminated 
manuscript, dating from 1256 A.D.1 In a 
manuscript, canon tables directly precede 
the four Gospels and serve as an index that 
directs readers to the pages on which the sto-
ry of Jesus Christ’s life overlaps between the 
Gospels of Matthew, Mark, Luke, and John.2 
Because of their intricate designs, the canon 
tables of Armenian illuminated manuscripts 
are renowned for their artistic beauty. 
However, it is unusual for canon tables to be 
displayed as a solitary sheet, detached from 
the manuscript. As the Getty Museum had 
indicated, this particular canon table (along 
with seven other folios) had been separated 
from the rest of the manuscript, collectively 
known as the Zeyt’un Gospels. Interestingly, 
the Zeyt’un Gospels, illustrated by Armenia’s 
foremost manuscript illuminator, T’oros 
Roslin in the High Middle Ages,3 were 
1 Amended Complaint and Demand for Jury Trial at 9, 
Western Prelacy of the Armenian Apostolic Church of 
America v. The J. Paul Getty Museum, No. BC 438824 
(Cal. Super. Ct. 2011) [hereinafter, the “Western 
Prelacy Amended Complaint”]. 
2 Thomas F. Mathews & Avedis K. Sanjian, Armenian 
Gospel Iconography: The Tradition of the Glajor 
Gospel, 166 (1991). 
3 Clergy were the vanguards of the Armenian cultural 
movements, and the Zeyt’un Gospels are one of 
Armenia’s most highly valued artistic treasures. 
The Zey’tun Gospels were copied and illustrated by 
T’oros Roslin, the foremost Armenian manuscript 
illuminator in the High Middle Ages, who was active 
between 1256 and 1258 A.D. during the height of power 
of the Cicilian Kingdom of Armenia. The Kingdom of 
Cilicia (Kilikia in Armenian) was established following 
the Byzantine defeat by the Seljuk Turks at the Battle 
of Manzikert in 1071. Armenians migrated to Cilicia, a 
region in south-central Asia minor, bordered by the 
Mediterranean Sea, and established a new kingdom 
which prospered in trade, with particularly strong ties 
to Italian city states. For a discussion of the role of 
clergy in the Cilician Kingdom’s cultural movements, 
see John M. Douglas, The Armenians, 228-31 (1998). 

thought to have been lost during the 
Armenian Genocide of the 20th century. 

Armenia’s history and culture have 
been inseparable from its Oriental 
Orthodox Christian faith since 301 A.D. 
when Armenia became the first state 
to recognize Christianity as its official 
religion.4 The Zeyt’un Gospels had been 
miraculously preserved for over 600 years, 
because within Armenian culture, one 
may not damage, sell, or lend a manuscript 
to foreign hands. And yet, eight folios 

For more information about the images found in 
T’oros Roslin’s works and their Latin influence, see 
Michael B. Papazian, Light from Light, 131 (2006). 
4 For a history of Christianity in Armenia, see Michael 
B. Papazian, Light from Light, 131. 

from this priceless work were missing. 
Yeghiayan conducted an investigation 
into the canon tables’ provenance and 
contacted the Western Prelacy of the 
Armenian Apostolic Church of America, 
which confirmed that these were the eight 
folios that had been torn from the Zey’tun 
Gospels during the Armenian Genocide in 
the early 20th century.5 

5 See Western Prelacy Amended Complaint at 9. 
The Armenian Genocide was a series of massacres 
and systematic exterminations of the Armenian 
population of the Ottoman Empire during World War 
I. The total number of Armenian deaths during this 
violated time is held to approach 1.5 million. During 
the Armenian Genocide, other ethnic groups, such 
as the Assyrians and the Greeks, were also targeted. 
For a discussion of the Armenian Genocide, see Peter 

Continued on page 9
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* The views expressed in this article are those of the author and do not necessarily represent the views of, and should not be attributed to, the editors, the Art & Cultural Heritage 
Law Committee or the American Bar Association.
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In June 2010, the Western Prelacy of the 
Armenian Apostolic Church, on behalf of its 
Lebanon-based mother church,6 instituted 
an action against the Getty Museum in Los 
Angeles County Superior Court, seeking 
to recover the lost canon tables, which the 
Museum had acquired in 1997 from the 
Atamian family. The Museum answered 
with a motion to dismiss, stating that 
the Church has no explanation as to why 
it waited seventy years to bring its claim 
of ownership7 and that, in any case, the 
amended California statute of limitations 
for stolen art,8 which retroactively extends 
the statute of limitations period from three 
to six years from the date of discovery and 
changes the accrual rule from constructive 
to actual knowledge, could not be applied 
to this case without harming the Museum’s 
vested property interests and due process 
rights.9 However, it is not clear that the 
Church had actual knowledge of the 
canon tables’ whereabouts, as required 
by California Assembly Bill 2765.10 On 
November 4, 2010, Los Angeles Superior 
Court Judge Abraham Kahan denied the 
Museum’s motion to dismiss and ordered 
the parties into mediation.11 

If the parties are not able to resolve 
the dispute between themselves, the case 

Balakian, The Burning Tigris: The Armenian Genocide 
and America’s Response (2003). 
6 The Catholicosate of Cilicia was based in Sis, a 
medieval Armenian city that is now modern-day 
Kozan, Turkey. Following the Armenian Genocide, 
the Catholicosate was reestablished at Antelias, 
Lebanon in 1929 and became the new home of the 
Great House of Cilicia in the Armenian Diaspora. The 
Western Prelacy of the Armenian Apostolic Church 
of America was established in 1973 and is under the 
jurisdiction of the Catholicosate of the Holy See of 
the Great House of Cilicia. Its headquarters is in La 
Crescenta, California. 
7 See Demurrer to the Complaint at 1, Western Prelacy 
of the Armenian Apostolic Church of America v. The 
J. Paul Getty Museum, No. BC 438824 (Cal. Super. Ct. 
2011) [hereinafter Getty’s Demurrer to the Complaint]. 
8 Cal. Code Civ. Proc. § 338 (c)(3) applies to actions 
of recovery of works of fine art brought against 
museums, galleries, auctioneers, or dealers and 
contains a six year statute of limitation, which 
accrues when actual discovery has been made. 
9 See Getty’s Demurrer to the Complaint at 5-6. 
10 California Assembly Bill 2765 amended Cal. Code 
Civ. Proc. § 338 (c)(3) in 2010. 
11 See Mike Boehm, The Getty Museum is in a legal 
fight over Armenian Bible pages, LA Times (Nov. 04, 
2011), available at http://articles.latimes.com/2011/
nov/04/entertainment/la-et-armenian-bible-20111104. 

will likely focus on the complex history 
of the canon tables’ journey from Eastern 
Anatolia to the United States to determine 
whether the Armenian Church’s suit 
was filed within the required statute of 
limitations and whether the Church had 
actual knowledge of the canon tables’ 
whereabouts. The Church’s complaint 
outlines Zeyt’un Gospels’ poignant 
history. In 1915, during the beginning of 
the Armenian Genocide, the Armenian 
clergy carried the Zeyt’un Gospels in a 
procession through every street of the 
city of Zeyt’un,12 hoping to create a divine 
firewall of protection from the Ottoman 
Turks.13 When not in use, the Gospels 
were stored in an iron chest in the wall of 
the Church of the Holy Mother of God.14 
This chest was secured by two locks and 
could only be opened when both keys were 
inserted.15 The Armenian Church owned 
one key, and the second was kept in the 
hands of a prominent Armenian family, 
the Sourenians. The Sourenians were a 
logical choice as protectors of the Gospels. 
Because of the family’s connections to 
the Ottoman Turks, no one thought that 
the Turks would harm them.16 However, 
like most Armenians in Eastern Anatolia, 
the Sourenian family was deported into 
the desert near Syria and perished in the 
Armenian Genocide.17 

Before the Sourenians were deported, 
they entrusted the Zeyt’un Gospels to an 
Armenian Doctor, Doctor Der Ghazarian, 
who worked in a German Hospital in 
nearby Marash.18 In the Spring of 1920, 
Marash too came under siege and Der 
Ghazarian was separated from the 
Gospels, which came into the hands of an 
unknown Turk.19 The Turk attempted to 
sell the Gospels to Mr. Melkon Atamian, 
who, the complaint alleges, discreetly cut 
away eight folios containing the canon 
tables before returning the manuscript to 
the Turk, stating that he did not want to 

12 Zeyt’un, now called Süleymanlı, is located in south-
east Turkey. 
13 See Western Prelacy Amended Complaint at 6. 
14 See id. 
15 See id.
16 See id.
17 See id. at 6-7; see also, supra note 5. 
18 See id. at 7.
19 See id. 
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handle it.20 With the Zeyt’un Gospels still 
in his possession, the Turk began to have 
nightmares, and subsequently took the 
manuscript to the Prelate of the Armenian 
Church of Marash.21 The Prelate paid the 
Turk for “freeing an extraordinary national 
treasure.”22 

By 1920, the Ottomans still had 
not completed their campaign to clear 
Anatolian Christians from their ancestral 
homeland. The Kemalist Turks deported 
the Prelate, who by that point had 
entrusted the Zeyt’un Gospels to an 
American missionary, Reverend James K. 
Lyman. Eventually, the manuscripts were 
returned to the Armenian Church, and 
from 1968 onward, they were stored in 
the Mantenadaran23, a state museum and 
main repository of Armenian manuscripts, 
located in Yerevan, Armenia. 

The Getty Museum seems to accept that 
the Zeyt’un Gospels changed hands many 
times during the Armenian Genocide.24 
However, the Museum alleges that when it 
bought the canon tables from the Atamian 
family in 1997, the family represented that 
their relative had owned the Gospels and 
could only carry the eight folios with him 
as he fled Anatolia during the Genocide, 
leaving the rest of the manuscript with an 

20 See id. 
21 See id. 
22 See id. 
23 See id. at 8.
24 See Getty’s Demurrer to the Complaint at 1. 

American missionary.25 As a general legal 
principle, a thief cannot transfer title, so 
if Mr. Atamian is found to have stolen the 
canon tables, the dispute will center on the 
responsibilities of the Armenian Church 
and the Getty Museum. 

The Armenian Church and the Getty 
Museum’s respective pleadings disagree 
over whether or not church officials 
were conscious of the canon tables’ 
whereabouts following the Genocide. In 
1994, the Atamian family, now residing 
in Massachusetts, leant the canon tables 
to The Morgan Library & Museum in New 
York for an exhibition entitled, “Treasures 
from Heaven,” though the family’s name 
remained anonymous in connection 
with this exhibition.26 While the Church 
maintains that neither the Atamian family 
nor the Pierpoint Morgan Library informed 
it of their possession of the folios, the Getty 
Museum alleges that the Church was 
aware that the Atamians had the missing 
canon tables. The Museum references an 
article written in 1943 by then Archbishop 
Karekin Hovsepian (who later became the 
Catholicos of Cilicia), which contained 
photos of the canon tables and identified the 
owner as Nazareth Atamian of Watertown, 
Massachusetts.27 Later, in 1952, another 
article was published by a prominent 
Armenian scholar that concluded, based 

25 See id. at 5-6. 
26 See id. at 5. 
27 See id. at 5. 

on the descriptions and photographs in 
the 1943 article, that it was “very probable” 
that the canon tables described by His 
Holiness Karekin I were the missing 
cannon tables of the Zeyt’un Gospel.28 

If the Church did have knowledge of the 
canon tables’ whereabouts it is unclear that 
its knowledge was more than constructive. 

In response to the Museum’s 
accusations of inattention, the Armenian 
Church explains that during the past 
century, its focus has been to provide 
support, comfort, and faith to the 
Armenian people in the wake of the series 
of disasters that have befallen them—
including the Armenian Genocide, the 
Soviet occupation of Armenia, the 1988 
7.1 magnitude Spitak Earthquake, the 
Karabakh war, and subsequent massacres 
of Armenians living in the border-state of 
Azerbaijan, and the civil war in Lebanon, 
which is the seat of the Catholicosate of the 
Great House of Armenia.29 In fact, the Holy 
See of Cilicia had to relocate to Lebanon, 
after the Genocide.30 

The Armenian Church instead directs 
responsibility to the Getty Museum and 
asks why the Museum failed to contact the 
Matenadaran in Yerevan, when making 
a $950,000 purchase of what was clearly 
an Armenian treasure. According to the 
Getty Museum’s acquisitions policy, the 

28 See id. at 5. 
29 See Western Prelacy Amended Complaint at 3.
30 See id. at 2-3. 
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Museum will make “every reasonable 
effort to investigate, substantiate, or clarify 
the provenance of the object” and no 
object will be acquired if the Museum has 
knowledge that it has been stolen.31 Given 
the complicated history of this object, it 
would have been reasonable and not overly 
burdensome for the Museum to check 
with the Church or the Mantenadaran to 
confirm that the canon tables had a clear 
provenance and that the Atamian family 
was their rightful owner before completing 
the acquisition in 1997. 

In a way, the history of the Zeyt’un 
Gospels parallels the scattered journey 
of the Armenian people following the 
Genocide. Separated from a homeland that 
is now modern-day Turkey, many survivors 
established themselves in communities 
outside of residual Armenia.32 For some 
31 The Acquisitions Policy of the J. Paul Getty Museum, 
adopted by the Board of Trustees of the J. Paul Getty 
Trust on October 23, 2006, is available at www.getty.
edu/about/governance/pdfs/acquisitions_policy.pdf. 
32 Today, roughly six million Armenians constitute 
the Armenian Diaspora--twice as many people as 
the Democratic Republic of Armenia’s population as 
a whole.

in the Diaspora the hope of reunification 
with their homeland remains. For the 
canon tables, however, it is likely that they 
will never be reunited with the Zeyt’un 
Gospels should they stay primarily in the 
hands of the Getty Museum. After all, the 
Museum could sell the canon tables to an 
anonymous buyer, allowing these works to 
disappear forever. 

Permitting the Getty Museum to display 
the canon tables will expose these works 
to a much larger audience but having the 
cannon tables separated from the rest of 
the manuscript jeopardizes the integrity 
of the work, from both an artistic and 
theological point of view. In contrast to the 
circumstances regarding disputes of most 
looted cultural works, the Zeyt’un Gospels 
belong to a civilization and a religion that 
continues to endure, having survived 
every attempt of their annihilation. Thus, 
the legal battle surrounding the Zeyt’un 
Gospels is not a clear-cut dispute over 
an object of cultural heritage but rather 
a problem, the outcome of which could 
impact the Armenian psyche as a whole. 
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Introduction
Proposals for a federal resale royalty 
law continue to engender a great deal of 
controversy in the United States and divide 
the art community.1 Just in December 2011, 
Congress introduced a bill called Equity 
for Visual Artists Act of 2011 (EVAA), 
which would amend existing copyright 
law.2 The bill would make major auction 
houses with annual sales of $25 millions 
or more to pay a 7% royalty on sales of 
artworks costing more than $10,000.3 It 
would apply to works of living artists and 
works that have not entered public domain 
70 years after the artist’s death.4 Half of the 
1 See e.g., H.R. Rep. No. 101-514 (discussing whether 
it should or not include resale royalty in VARA and 
it also indicates past legislative efforts before VARA 
was adopted).
2 See, S.2000; H.R. 3688, 112th Cong., 1st Sess.
3 Id.
4 Id.

royalty would go to the artists and half into 
a federally supervised fund that would 
help nonprofit museums.5 

The sponsors, Senator Herb Kohl 
(D-Wis.) and Representative Jerrold Nadler 
(D-N.Y.), believe this bill would help put 
painters, sculptors, photographers and 
other visual artists on a more equal footing 
with authors, playwrights, composers, 
and musicians who receive royalties when 
their works are purchased and performed. 
Presently, visual artists are not paid when 
their works are resold. The premise of this 
bill is not an entirely new idea; several bills 
aimed at creating a royalty for visual art 
died in Congress in the 1980s, but now the 
landscape is different. 

This article will reexamine the delays 
and resistance in federalizing a resale 
royalty right for visual artists. Part I 
5 Id.

The sponsors...believe this 
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describes the history of a resale royalty 
right. Part II lays out the need to federalize 
resale royalties in the U.S. and discusses 
solutions to implement a workable resale 
royalty system. Part III responds to 
speculations the resale royalties are not an 
economically sound system. 

A Brief History of Droit de suite
The concept of resale royalty for artists 
began in 1920 when France adopted a law 
that granted to artists a droit de suite – an 
inalienable right to hold an interest in their 
artwork even after they sold their work.6 
Some argue that droit de suite was a direct 
response to the starving artist phenomenon 
at the time.7 However, a more continuing 
rationale behind this right is primarily 
to equalize the incentive for visual artists 
with the incentive other authors and music 
artists who are already receiving royalties 
from copies of their works.8 In enacting 
droit de suite, the legislature ensures 
artists share in some profit made by others 
from the resale of their work.9 

Since 1920 over thirty countries have 
followed France’s lead, adopting some form 
of droit de suite in their laws.10 In 2001 
the European Union (the “E.U.”) passed 
a directive requiring all E.U. member 
6 See, Shira Perlmutter, Resale Royalties for Artists: 
An Analysis of the Register of Copyrights’ Report, 16 
Colum. VLA J.L. & Arts 395, 395 (1991-1992); see also, 
Diane B. Schulder, Art Proceeds Act: A Study of the 
Droit de suite and a Proposed Enactment for the 
United States, 61 NW.U.L.Rev. 19, 22 n. 13 (1966) (droit 
de suite literally means “follow-up right”). 
7 See generally, Mara Grumbo, Accepting Droit 
de suite as an Equal and Fair Measure under 
Intellectual Property Law and Contemplation of its 
Implementation in the United States Post Passage 
of the E.U. Directive, 30 Hastings Comm. & Ent. L.J. 
357, 360 (2008); Michael B. Reddy, Droit de suite: 
Why American Fine Artists Should Have the Right 
to a Resale Royalty, 15 LOY. L.A. ENT. L.J. 509, 515 
(1995) (“The plight of artists’ heirs was given special 
emphasis in a widely published drawing which 
showed an auctioneer pounding his hammer down 
saying, ‘100,000 francs, gone!’ while two children 
in rags sitting in the front row shouted, ‘Look, one 
of Papa’s paintings!’ The fundamental unfairness of 
the art market middlemen reaping enormous profits 
while artists and their families received nothing 
was summed up in one account as ‘real gold for the 
speculator, fool’s gold for the artist.’”).
8 See, Perlmutter, 16 Colum. VLA J.L. & Arts 395 at 
395.
9 Id.
10 See, Copyright Office Report, at 381(identifying 
thirty-six).

countries, both civil and common law 
nations, to adopt resale royalties by 2006 
and some by 2012.11 Although the U.S. 
does not provide any federal protection for 
such a right, the State of California enacted 
its own version in 1976.12 

The Current Need to Federalize 
Resale Royalty
Incentive to Lead: The Internationalization 
of the Droit de suite
On the international front, droit de suite 
is well known as an important right.13 
The Berne Convention for the Protection 
of Literary and Artistic Works (the “Berne 
Convention”), since 1948 had provided 
nations with an option to adopt the 
principle of droit de suite for artists and 
other authors in original works of art and 
original manuscripts. In 2001, the E.U. 
harmonized the droit de suite laws of 
individual member states.14

The U.S. joined the Berne Convention 
on March 1, 1989.15 The following year, 
Congress enacted the Visual Artists Rights 
Act of 1990 (VARA) to provide new rights 
of attribution and integrity to the creators 
of works of the visual arts. VARA links to 
certain moral rights provisions of Article 
6bis of the Berne Convention.16 In initial 
drafts of VARA, it contained provisions 
establishing a resale royalty for artists.17 
The proposed provisions of droit de suite 
proved so controversial and Congress 
postponed its decision, requiring the 
Register of Copyrights to conduct a study 
examining the feasibility of implementing 
a resale royalty system in the U.S.18 

In December 1, 1992, the Copyright 
11 See, Council Directive, at art. 12.
12 See, California Resale Royalty Act of 1976, CAL. CIV. 
CODE § 986 (West 1982 & Supp. 2011).
13 See, Perlmutter, at 395.
14 See, Council Directive, at 32.
15 See, Berne Convention Implementation Act of 1988, 
Pub. L. No. 100-568, 102 Stat. 2853 (1988).
16 See, Visual Artists Rights Act of 1990, Pub. L. No. 
101-650, Title VI, 104 Stat. 5089 (1990).
17 See, Perlmutter, at 396 (finding that there were 
several proposed U.S. bills introduced in attempt to 
incorporate resale royalty into federal law dating 
back to the 1960s and numerous other times since 
then, but were unsuccessful).
18 See, U.S. Copyright Off., Library of Cong., Droit de 
suite: The Artist’s Resale Royalty, Copyright Office 
Report Executive Summary (1992), reprinted in 16 
Colum. VLA J.L. & Arts 381 (1991-1992) [hereinafter 
Copyright Office Report].
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Office released its report to Congress.19 
Part I of the report covered the foreign 
experience with droit de suite, Part II 
discussed the American experience, Part 
III discussed the written comments and 
hearings, Part IV focused on the integration 
of resale royalty into U.S. law, and, finally, 
Part V of the report provided alternative 
models and recommendations.20 

The Copyright Office Report did 
not directly oppose a resale royalty, but 
declined to support droit de suite because 
the Copyright Office had not found 
enough economic or copyright policy 
justification to warrant adopting it in the 
U.S.21 Moreover, at the time, there had 
been resistance to the right because the 
European models had varying degrees of 
success and the effect of droit de suite on 
the art market was not clear.22 

Now that the E.U. has harmonized its 
law among member states on the resale 
royalty right, it is even more important for 
the U.S. to do so as well.23 Since the U.S. 
and the E.U. are both major players in the 
art world, establishing similar laws will be 
beneficial to many people involved in the 
art market.24 

In the Copyright Office Report’s own 
words, for “droit de suite [to] make the 
transition from an idealistic notion to 
an international norm depends both on 
commitment to droit de suite and creation 
of practical means to implement the goal 
19 See, Marilyn J. Kretsinger, Droit de suite: The 
Artist’s Right to a Resale Royalty, 15 HASTINGS COMM. 
& ENT. L.J. 967, 969 (1993) (Marilyn Kretsinger was 
the former Assistant General Counsel of the U.S. 
Copyright Office); see also, Reddy, at 525-526.
20 Id.
21 Id. at 149. (considering evidence from written 
comments, testimony at hearings in San Francisco 
and New York, and the experiences of jurisdictions 
with droit de suit legislation).
22 Id.; see also, Liliane de Pierredon-Fawcett, The 
Droit de suite in Literary and Artistic Property (John 
M. Kornochan ed. & Louise Martin-Valianette trans. 
1991).
23 See, Council Directive 2001/84 of 27 September 
2001 on the Resale for the Benefit of the Author of an 
Original Work of Art, 2001 O.J. (L 272) 32 [hereinafter 
Council Directive].
24 See, Eden, 18 N.Y. Int’l L. Rev. 121, 152 quoting from 
Shira Perlmutter, Participation in the International 
Copyright Copyright System as a Means to Promote 
the Progress of Science and Useful Arts, 36 LOY. L.A. 
L.REV. 323, 334 (2002) (showing that the United States 
follows the European Union’s lead in many areas but 
not in others, such as artist’s resale royalties).

Continued on page 15

Na
nc

y 
Li

nc
ol

n



AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW SUMMER 2012, VOL. IV, ISSUE NO. 2

AMERICAN BAR ASSOCIATION SECTION OF INTERNATIONAL LAW  15

of allowing artists to share in the profit of 
their work once it has left their hands.”25 
To foster the economic interests of resale 
royalty for fine artists there needs to be 
unification among the relevant parties of 
their art to avoid negative consequences, 
such as forum shopping and fraudulent 
sales.26 

A Call for New Empirical Study:  
Moral Right or Economic Right,  
a Cause Still Worth Fighting for
In general, opponents of droit de suite base 
much of their contentions on the lack of 
economic value the resale royalty will have 
on the individual artist and the art market as 
a whole.27 Proponents argue that economic-
based concerns are misplaced and that droit 
de suite extends from a moral right – the 
“recognition of an artist’s right to participate 
in the increased value of his [or her] work 
[and a] right to participate equally and fairly 
cannot be disputed [purely] on economic 
grounds….”28 What is true of both sides 
is that much of the debate on the value of 
a resale royalty has been in the abstract. 
There has been little investigation the facts 
and both sides of the debate make broad 
assumptions about the art resale market and 
the effects of a resale royalty right. 

When the Copyright Office wrote its 
conclusion in 1992, the report expressly 
stated it had little empirical evidence 
and that it primarily used anecdotal 
evidence from hearings and testimonies.29 
The Copyright Office cited one study of 
1990-1991 auction sales at Sotheby’s and 
Christie’s, which found that only 219 
living artists met a $10,000 threshold 
for resale.30 Arguably, as Professor Shira 
25 See, Copyright Office Report, at 382.
26 See, Perlmutter, at 298 (arguing that a federal 
statute would prevent domestic forum shopping by 
art purchasers).
27 See Jeffrey C. Wu, Art Resale Rights and the Art 
Resale Market: A Follow-up Study, 46 J. Copyright 
Soc’y U.S.A. 531, 538 (1999) citing to Stephen E. Weil, 
Resale Royalties: Nobody Benefits, ARTNEWS, March 
1978, at 58, 59; John Henry Merryman, The Wrath 
of Robert Rauschenberg, 124 ARCHIV FUR URHEBER-
FILM-FUNK-UND THEATERRECHT 199, 214-215.
28 See, Mara Grumbo, Accepting Droit de suite as an 
Equal and Fair Measure under Intellectual Property 
Law and Contemplation of its Implementation in the 
United States Post Passage of the E.U. Directive, 30 
Hastings Comm. & Ent. L.J. 357, 364-366 (2008).
29 See, Copyright Office Report, at 387.
30 Id. at 103-05.

Permultter points out, the two auction 
houses represented only a small portion 
of the resale market and that the $10,000 
minimum excluded the vast majority of 
artworks. She writes, “The auction sales 
are the tip of the iceberg.”31 

The most recent empirical study 
was conducted in 1999 by Jeffrey Wu 
in an attempt to update Tom Camp’s 
study of secondary art market based on 
Sotheby’s auction records.32 Mr Wu’s basic 
finding was that secondary market for 
contemporary art in the U.S., at that time, 
was very small, and the resale royalty 
market would have been skewed towards a 
few established artists.33 Mr. Wu’s empirical 
study revealed that empirical research 
is limited, especially in the U.S. market 
as compared to the French market, since 
the U.S. does not have a similar national 
body collecting resale royalties.34 Wu 
recommended that the U.S. take a closer 
look at the value of a resale royalty after the 

31 See, Permultter, at 303.
32 See, Wu, at 534; see also, Tom R. Camp Art Resale 
Rights and the Art Resale Market: An Empirical Study, 
28 BULL. COPYR. SOC’Y USA 146, 147 (1980).
33 See, Wu, at 550.
34 Id. at 539; see also, Reddy, at 531, and Copyright 
Report, app. Part II, at 15-16 (finding one of the French 
collection agency had collected more than $17 million 
in resale royalties and distributed to more than 1700 
artists in 1990 and 1600 of those artists got $5000 
each, while 50 got more than $40,000).

E.U. has harmonized resale royalty rights 
across the member states because there 
would then be an increase in pressure on 
the U.S. to recognize a resale right.35 

After almost twenty years since the 
report was published, it is important for 
the Copyright Office to conduct a follow 
up study on resale royalty rights from 
international pressures and in part to 
follow through with its own suggestions. 
The Copyright Office may find that after 
two decades there is an abundance of new 
data showing droit de suite is beneficial to 
artists. Perhaps new data about the missed 
opportunities for artists to create other 
works of art due to lack of compensation on 
art sales could be a significant factor as well. 

Redefining “feasibility”: Making 
Resale Royalty Work in United States
While the Copyright Office Report did not 
decide to create a federal resale right at the 
time, it suggested a number of alternatives 
to the resale royalty right, drafted a model 
droit de suite, and stated that a different 
conclusion might be in order if the E.U. 
were to harmonize its members’ droit de 
suite. Since the E.U. has since passed its 
2001 directive to harmonize its members 
on droit de suite, it is time to reevaluate the 
proposed alternatives.

First, the Copyright Office Report 
35 See, Wu, at 535-536.

Continued on page 16
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offered alternatives to a resale royalty 
such as: (1) a broader public display 
right, which returns to the artist greater 
control over the right to display the work 
publicly; (2) a commercial rental right, 
giving the artist control over commercial 
rentals of the work, even after its sale; (3) 
compulsory licensing, requiring payment 
of a fee to the artist for public displays of 
the work; and (4) increased governmental 
funding for the arts, through either federal 
grants or the purchase of artworks for 
federal buildings.36 According to Professor 
Permultter, these proposals are no 
substitute for a resale royalty right.37 

As some proponents of resale royalty 
right notes the most workable alternative 
from the Copyright Office Report is the 
proposed model legislation, which sets a 
3-5%, inalienable resale right on certain fine 
arts.38 It would initially start with a public 
auction and there would not be a minimum 
threshold. It would last fifty years past the 
death of the artist, and U.S. and foreign 
artists whose home countries had reciprocal 
arrangements would be eligible. Lastly, 
private collecting societies would handle the 
logistics of collection and payment. 

Here, the model incorporates at least 
some views of fairness, and practical ways to 
overcome the difficulties of administration.39 
To update the model legislation, the resale 
right should last 70 years to be consistent 
with current copyright law. Also, to the 
issue of what types of works should be 
protected, an opponent to droit de suite 
argues such resale royalty model merely 
establishes a governmental standard for 
fine art.40 From Professor Permultter’s view, 
resale royalty rights should be limited to 
single objects or very few copies, because 
there must be an incentive to produce works 
to be resold, which is consistent under U.S. 
copyright law as defined in VARA.41 By 
36 See, Copyright Office Report, at 149-51.
37 See, Perlmutter, at 419-421.
38 Id. at 421.
39 Id. at 422 (finding the royalty based on total sales 
price method used by other countries strongly show 
it is the best practical solution).
40 See, Neil F. Siegel, The Resale Royalty Provisions of 
the Visual Artists Rights Act: their history and theory, 
93 Dick. L. Rev. 1, 21 (1998).
41 See, Perlmutter, at 423; see also, Copyright Office 
Report, at 390 (finding that the usefulness of the 
royalty depends on the creation of the type of art 
that Congress wants to encourage).

contrast, the French law covers all “graphic 
and 3D works,” but holds $100 threshold 
sales price.42 

Proponents have been suggesting 
Congress should look further into using 
France for a template since it is the oldest 
and most effective resale royalty system 
in the world.43 Moreover, the Copyright 
Office Report stated it is unsure what to 
draw from the California resale royalty 
experience since the California resale right 
had not been fully realized at the time.44 
Thus, arguably, it is better for the U.S. 
to follow carefully why France has been 
so successful in resale royalty.45 As one 
commentator observed, the reason France 
has succeeded where California has not 
lies in the fact that France has embraced 
the royalty into a preexisting infrastructure 
of artists’ collection societies and well-
regulated public auctions.46 

In all, besides the wait and see 
approach for the E.U. to harmonize resale 
royalty, from the Copyright Office’s own 
suggestion, Congress can revisit the issue 
after five years of experience with the 
resale system.47 

Overcoming the Speculations  
to Develop a Federal Resale  
Royalty Right
In essence, the opponents of a resale royalty 
right consistently argue three general 
economic concerns, which are: (1) droit 
de suite benefits only a minority of artists; 
(2) a resale royalty right would harm the 
primary market for contemporary art; 
and (3) the system would be difficult to 
administer effectively.48 Proponents of 
resale royalty have put forth persuasive, if 
not equally sound arguments countering 
the opponents’ economic based points.

42 See, Eliza Hall, The French Exception: Why the 
Resale Royalty Works in France and Why it Matters to 
the U.S., 1 J. Int’l Media & Ent. L. 321, 330 (2001) (citing 
IPC art. L122-8, where the right is for “les auteurs 
d’oeuvres graphiques et plastiques”).
43 Id.
44 See Emily Eschenbach Barker, The California 
Resale Royalty Act: Droit de [Not So] Suite, 38 
Hastings Const. L.Q. 387, 388 (2011) (criticizing 
California’s lack of central collection mechanism and 
its difference from European resale royalty).
45 See, Copyright Office Report, at 389.
46 See, Hall, at 330.
47 See, Permultter, at 422.
48 Id. at 424.
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In response to the first argument, the 
amount of effort to enforce the collection 
process is worth the small percentage of 
artists. The resale royalty right for an artist 
is similar to royalty rights for an author 
under copyright law – the kind of royalties 
that create incentives for authors for 
creating popular works.49 It is inevitable 
that artists who are more successful will 
benefit more from a resale royalty.50 Even 
small resale royalties can be beneficial 
to artists because it can help new artists 
to focus on creating rather than on mere 
survival.51 In a way, the resale royalty is 
consistent with American legal traditions 
because it also focuses on promoting 
creativity – “the progress of Science and 
the useful Arts.”52 Hence, resale royalty 
rights actually help more people than the 
small percentage of artists.

Furthermore, a resale royalty right 
does not depress the art markets as federal 
resale royalty legislation could equalize 
the international art market. Currently, 
resale royalties in E.U. nations have not 
seen dramatic depression of the market.53 
For one, the cost of resale royalties is 
dispersed across multiple parties.54 Also, 
the proposed 3-5% is small enough to be 
absorbed into the cost of transactions.55 
Hence, resale royalties likely would not 
damage the primary art market. 

Lastly, a resale royalty system has 
worked elsewhere, and will be manageable 
here if structured well. The Copyright 
49 See, Eden, at 147 citing to Thomas M. Goetzl, 
In Support of the Resale Royalty, 7 Cardozo Arts & 
Ent. L.J. 249, 258 (1989) (recognizing that successful 
artists will benefit more from a resale royalty right 
than unsuccessful ones); see also, Perlmutter, at 
305-06 (noting that in a capitalist system, some 
artists invariably will reap more benefits from resale 
royalties than others).
50 Id.
51 See, Reddy, at 531; see also, Perlmutter, at 305.
52 See, U.S. Const. art. I. §8, cl. 8; see also Perlmutter, 
at 424 (arguing that artists would feel even small 
amounts paid occasionally are worthwhile both 
psychologically and financially); Reddy, at 534-37.
53 See, Jennifer Wirsching, The Time is Now: The 
Need For Federal Resale Royalty Legislation in light 
of the European Union Directive, 35 Sw. U. L. Rev. 431, 
447 (2006).
54 Id. at 449.
55 See, Permultter, at 424; Eden, note 27, at 149-51 
(finding countries like France, Germany, Belgium, 
which have droit de suite longer than any country 
continue to report a steady increase in resale 
royalties and no decrease in price of first sales).

Office’s proposed model should work 
effectively.56 A new empirical study will 
likely show how nations that have adopted 
droit de suite have overcome these 
economic speculations.

Conclusion
The U.S. has put off implementing a 
resale royalty for years. Federalizing 
resale royalty would help the U.S. comply 
with the Berne Convention and continue 
dominating the international art market. 
As one commentator suggests, “[resale 
royalty] rights advocacy should not 
stop, but it should be tempered with 
pragmatism.”57 Here, the U.S. has not 
taken the lead in the case of resale royalty 
rights in much the same way it delayed in 
adopting moral rights.58 However, as with 
VARA, the U.S. will likely in the future 
accept resale royalties in order to align 
with the other developed countries.59 In 
other words, the issue is “not whether 
the U.S. should adopt an intellectual 
property concept from a foreign legal 
system, but whether we should continue 
evolving in the same direction that we 
and the E.U. have been going in since 
the early twentieth century. If Congress 
decides to continue in our tradition of 
increasing protections and incentives for 
artists, it must craft a resale royalty law 
that actually works.”60 The world awaits 
Congress to take up the Copyright 
Office’s invitation to reexamine the facts 
for resale royalty system since there is a 
convincing case for the enactment of a 
federal resale royalty right. 

56 See, Perlmutter, at 425.
57 See, Edward J. Damich, Moral Rights Protection 
and Resale Royalties for Visual Art in the United 
States: Development and Current Status, 12 Cardozo 
Arts & Ent. L.J. 387, 407 (1994).
58 See, Damich, at 406.
59 Id.
60 See, Hall, at 344.
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5-Week Course: First Aid to Cultural Heritage in Times of Conflict
September 24 – October 26, 2012 (5 weeks)
SPONSOR: International Centre for the Study of the Preservation and Restoration of Cultural Property 

LOCATION: Rome, Italy, with study visits to other cities in Italy 

ABOUT/CONTACT: A 5-week course comprised of interactive lectures, group activities, practical sessions, 
simulations, site visits and case studies, all aimed at educating professionals in the area of cultural 
preservation in understanding how and when to intervene in order to secure or recover cultural heritage 
while law enforcement, peacekeeping and humanitarian efforts are under way during times of conflict. 
Participants will be asked to develop case studies drawing from their own experience and work context.  
Application is required; only 22 participants will be chosen.  For more information visit http://www.iccrom.
org/eng/01train_en/announce_en/2012_09courseCHconflict_en.shtml.

Symposium: “Repatriation of Archeological and Ethnographic Objects” 
October 29, 2012
SPONSOR/LOCATION: DePaul University College of Law, Center for Art, Museum & Cultural Heritage Law

ABOUT/CONTACT: The Symposium will address the underlying legal, ethical and moral reasons and policies 
behind the repatriation of archaeological and ethnographic objects.

For more information and to register for the conference, visit http://www.law.depaul.edu/centers_institutes/
art_museum/archaeological/ or contact Vadim Shifrin at vshifrin@depaul.edu.  

CALENDAR OF UPCOMING EVENTS  
IN ART AND CULTURAL HERITAGE LAW

Please visit the Lawyer’s Committee for Cultural Heritage Preservation site at  
www.culturalheritagelaw.org/Default.aspx?pageId=864352  

for more information on these and other upcoming events in the field.
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4th Annual Conference of the Lawyer’s Committee for Cultural Heritage Preservation: From 
Plunder to Preservation: The Untold Story of Cultural Heritage, World War II, and the Pacific
November 8-9, 2012; Registration opens August 8, 2012
SPONSOR: Lawyer’s Committee for Cultural Heritage Preservation

LOCATION: National Trust for Historic Preservation Offices, Washington, DC

ABOUT/CONTACT: The 4th Annual Conference of the Lawyer’s Committee for Cultural Heritage Preservation will 
mark the 70th anniversaries of the battles of the Coral Sea, Midway, and Guadalcanal and will focus on the 
cultural costs of the Pacific War. 

For more information visit www.culturalheritagelaw.org/warinthepacific. 

2012 Annual Meeting and Symposium of the International Council on Monuments  
and Sites (ICOMOS)
November 27–30, 2012
SPONSOR: ICOMOS

LOCATION: Cuzco, Peru

ABOUT/CONTACT: The Annual Conference will focus on the 40th anniversary of the World Heritage Convention. 
Among the worldwide issues for consideration at this meeting are local stakeholder claims on archaeological 
heritage; sustainable development and community sustainability; tourism pressures and site preservation; 
heritage and rights; challenges to the validity and value of the World Heritage List as it quickly approaches 
1,000 inscribed sites; the World Heritage List decision-making process; impacts of war, civil disorder, and 
natural disasters on archaeological sites; and technical advances in archaeological heritage management. 

For more information visit www.icomos.org/icahm/cuzco_home.html


