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The Seminal Case of Malewicz v.  
City of Amsterdam 
HOWARD N. SPIEGLER,1, HERRICK, FEINSTEIN LLP  

1 The author thanks his associate, Laura Tam, for her invaluable assistance in preparing this article.
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I
n 2008, the living heirs of Kazimir 
Malevich ended an epic legal battle 
with the City of Amsterdam and 
reached a historic settlement whereby 

the City agreed to return five signature 
paintings by their renowned ancestor, more 
than eighty years after he had been forced to 
leave them behind in Europe. At the center 
of the struggle, which spanned almost two 
decades and involved Stalinist Russia and 
Nazi Germany, was Kazimir Malevich, the 
father of “Suprematism,” considered the 
first systematic school of abstract painting 
in modern art.

In 1927, Malevich traveled to Europe 
to promote his radical artistic theories 
and brought with him more than one 
hundred of his paintings, drawings, and 
other works and manuscripts. After he was 
unexpectedly called back to Russia, he left 
the artworks in Germany, fearing that they 
would be in jeopardy in Stalinist Russia. 
He was never able to return to Europe 
to recover the works and died in 1935, 
defeated and penniless. By the early 1950’s, 
the bulk of Malevich’s artworks were 
in the hands of the City of Amsterdam’s 
Stedelijk Museum. Malevich’s heirs were 
scattered around the globe, mostly behind 
the Iron Curtain in Eastern Europe. As the 
heirs later alleged, these works belonged 
to them and the Stedelijk had wrongfully 
expropriated them.

It took several years after the fall of 
the Iron Curtain for all of Malevich’s 

living heirs to locate and contact each 
other and begin the difficult process of 
recovering the family’s property, including 
the expropriated works in Amsterdam. 
After years of entreaties to the Amsterdam 
government, in September 2001, 
Amsterdam formally advised the heirs that 
it would not return the artworks to them 
or even continue to negotiate with them to 
achieve an amicable settlement.

In 2003, however, the Stedelijk made 
what turned out to be a momentous 
decision. The museum included fourteen 
of the eighty-four artworks claimed by the 
heirs as part of a temporary exhibition 
in the United States at the Solomon R. 
Guggenheim Museum in New York City and 
the Menil Collection in Houston. United 
States law, however, prevented the heirs 
from having a court “seize” the artworks 
pending a resolution of their claim. The 
United States Immunity from Judicial 
Seizure Act1 provides that the United 
States Department of State may certify that 
artworks to be loaned to museums and 
similar institutions located in the United 
States are of cultural significance and 
that the loan exhibition is in the national 
interest. If such a certification is made, 
the works are immunized from judicial 
seizure. The heirs had requested that the 
State Department refrain from certifying 
the Malevich artworks, but to no avail. 
A few days before the works were to be 
1 22 U.S.C. § 2459.
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On behalf of the Art & Cultural Heritage Law Committee, 
welcome to our Spring 2014 Issue! In this issue, we are honored to include the written 
remarks of the distinguished panelists who joined us last October at the ABA Section 
of International Law’s Fall 2013 Meeting in London. During the Committee’s 
program, titled “Immunity for Art Works on International Loan: Immunity from 
Seizure or Immunity from Jurisdiction?”, each panelist provided their perspectives on 
the different models of immunity legislation that have arisen in recent years, and 
discussed the most effective forms of these regulations and what goals such legislation 
should promote. 

These issues have become increasingly relevant, particularly in light of the re-
introduction of the Foreign Cultural Exchange Jurisdictional Immunity Clarification 
Act (H.R. 4292) to the House of Representatives on March 25, 2014, and the 
subsequent passing by voice vote in the House Judiciary Committee on April 2, 2014. 
The bill is now referred favorably to the full House. 

We are also pleased to include in this issue an interview by Committee Co-Chair 
Channah Norman with members of the FBI’s Art Theft Team, Bonnie Magness-
Gardiner, FBI Art Theft Program Manager, and David Hall, Special Trial Attorney for 
the FBI Art Crime Team; as well as a review of the 2013 National Cultural Heritage 
Law Moot Court Competition by Corinne Smith. 

We hope you enjoy this issue!

All graphics, images, photographs, and text appearing in this newsletter may be protected  
by copyright. Commercial use of copyrighted material is prohibited without express written 
permission of the copyright owner.
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Continued on page 4

returned to the Netherlands in early 2004, 
however, the heirs brought suit against the 
City of Amsterdam for their return, based 
on the artworks’ presence in the United 
States. The suit was brought pursuant to 
the Foreign Sovereign Immunities Act 
(FSIA), which provides that a foreign state 
and its agencies and instrumentalities 
(which include the City of Amsterdam) 
are immune from suit in United States 
courts unless certain exceptions apply. 
These exceptions include any case “in 
which rights in property taken in violation 
of international law are in issue and that 
property or any property exchanged for 
such property is present in the United 
States in connection with a commercial 
activity carried on in the United States by 
the foreign state.”2

The heirs’ lawsuit was brought 
pursuant to this provision, also known 
as the “expropriation exception.” The 
heirs argued that (i) the defendant, the 
City of Amsterdam, through the Stedelijk 
Museum, took the Malevich artworks in 
violation of international law; (ii) at the 
time when the lawsuit was commenced 
in January 2004, the fourteen Malevich 
works at issue were on exhibit and were 
therefore “present in the United States”; 
and (iii) because the loan of the fourteen 
artworks for exhibition to United States 
museums was a transaction that could be 
engaged in by a private party, it comprised 
a “commercial activity” under the FSIA. 
The City of Amsterdam moved to dismiss 
the heirs’ complaint, arguing, among 
other things, that the artworks should not 
be deemed to be “present in the United 
States” as a matter of law because they 
had been immunized from seizure by the 
United States Government, and that the 
exhibition loan was not a “commercial 
activity carried on in the United States” as 
the FSIA requires.

In an opinion dated March 30, 2005, 
the U.S. District Court for the District 
of Columbia denied the City’s motion 
to dismiss.3 First, the Court held that 
the paintings were present in the United 
States at the time of the filing of the suit 
and therefore were present for purposes 

2 28 U.S.C. § 1605(a)(3).
3 Malewicz v. City of Amsterdam, 362 F. Supp. 2d 298 
(D.D.C. 2005).

of FSIA jurisdiction, regardless of their 
immunity from seizure. Second, as 
to whether the exhibition loan was a 
“commercial activity,” the court based its 
analysis on the “rule of thumb” adopted 
by the courts in the District of Columbia: 
“If the activity is one in which a private 
person could engage, it is not entitled to 
immunity.”4 The court concluded there 
is “nothing ‘sovereign’ about the act of 
lending art pieces, even though the pieces 
themselves might belong to a sovereign.”5 
Even if the loan was purely educational and 
cultural in purpose, as the City alleged, it 
would still be “commercial activity” under 
the FSIA, as the FSIA expressly provides 
that “[t]he commercial character of an 
activity shall be determined by reference 
to the nature of the course of conduct or 
particular transaction or act, rather than 
by reference to its purpose.”6

Notably, the United States Government 
filed a Statement of Interest in the case 
supporting the position of the City of 
Amsterdam, contending that “the FSIA 
requires a sufficient nexus with the United 
States to provide fair notice to foreign 
states that they are submitting themselves 
to U.S. jurisdiction and abrogating their 
sovereign immunity” and that “foreign 
states are unlikely to expect that this 
standard is satisfied by a loan of artwork 
for a U.S. Government-immunized exhibit 
that must be carried out by a borrower on 
a non-profit basis.”

The court responded by holding that 
although “the opinions of the United 
States are entitled to “great weight,” the 
court “concludes that [the Immunity from 
Judicial Seizure Act] granting immunity 
and [the FSIA] establishing jurisdiction for 
certain claims against a foreign sovereign 
are both clear and not inconsistent.”7 
Therefore, the court determined that it 
“is bound to the plain meaning of these 
statutes,” that is, that the statutes are 
“unrelated except that a cultural exchange 
might provide the basis for contested 
property to be present in the United States 
and susceptible, in the right fact pattern, 
to a FSIA suit.”8

4 Id. at 313.
5 Id. at 314.
6 28 U.S.C. § 1603(d).
7 Id. at 311.
8 Id.

Notably, the United  
States Government filed  
a Statement of Interest  

in the case supporting  
the position of the  
City of Amsterdam
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There was one issue that the Court 
left open for its later decision. Under the 
FSIA, “commercial activity” in the United 
States is expressly defined as requiring 
“substantial contact” by the foreign 
sovereign with the United States. In a June 
27, 2007 opinion, the court held that the 
record contained “sufficient contacts” to 
satisfy this burden, on three bases. First, 
“the City contracted with the American 
Museums knowing that the paintings 
would be displayed in the United States—
and knowing of the heirs’ claim that the 
City had unlawfully taken the paintings 
without compensation.”9 Second, “the City 
received nearly €25,000 as consideration 
for the contract with the American 
Museums, a substantial sum.”10 Third, and 
“[m]ore critically, it agreed to send several 
employees, including its Chief Curator for 
Paintings and Sculptures, to the United 
States to oversee the paintings while they 
were on loan.”11 Consequently, the court 
conclusively denied the City’s motion to 
dismiss, paving the way for the case to go 
to trial. The City immediately appealed to 
the United States Court of Appeals for the 
District of Columbia Circuit.

Before the parties completed their 
submissions to the Court of Appeals, 
however, the parties settled the case. The 
City and the Stedelijk Museum agreed to 
return five important Malevich paintings 
to the heirs in exchange for the dismissal 
of all litigation between them and an 
acknowledgement from the heirs that the 
city has title to the works in the collection 
remaining with the City.

After 81 years, the heirs of Kazimir 
Malevich, who are scattered around the 
world, were able to achieve a just resolution 
that preserved Malevich’s legacy and 
his contributions to the history of 20th-
century art, kept a representative portion 
of the collection together on public display 
for all to see and cherish, and provided 
them with a representative group of five 
important paintings by their illustrious 
ancestor.

While museums have often expressed 
concern that foreign governments will be 
less likely to loan artworks for exhibition 
9 Malewicz v. City of Amsterdam, 517 F. Supp. 2d 322, 
332 (D.D.C. 2007).
10 Id.
11 Id.

in the United States as a result of the 
commencement of the Malewicz case, 
this concern proved unfounded. Indeed, 
during the one-year period starting 
with the commencement of the lawsuit 
against the City of Amsterdam, there 
were 32 exhibitions containing artworks 
loaned by foreign sovereigns, including 
six exhibitions that contained artworks 
loaned by the Netherlands, out of a total 
of 76 exhibitions for which applications 
for certification for immunity from 
seizure was approved by the United States 
Government. There is simply no support 
for the argument that the holding in the 
Malewicz case has led or will lead to 
any adverse effect on the willingness of 
foreign sovereigns to loan artworks to 
the United States for exhibition. Indeed, 
to my knowledge, there has been no case 
after Malewicz in which the FSIA was 
used as a basis for making a claim against 
a foreign sovereign based on an artwork’s 
presence in the United States because of an 
immunized loan for exhibition. u

Before the parties  
completed their  

submissions to the  
Court of Appeals,  

however, the parties  
settled the case
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The Malewicz v. City of Amsterdam Decision and Jeopardy to 
Cultural Exchange 
STEPHEN J. KNERLY, JR., ESQ., HAHN LOESER & PARKS LLP

T
o say that the decision in the case of 
Malewicz v. City of Amsterdam1 
were something of a bombshell 
would be an understatement—the 

ruling had a significant impact on the art 
museum community. American museums 
had relied on the Immunity from Seizure 
Act (the “Act”)2 for almost 40 years at the 
time of the first decision to, in the words of 
Ramsey Clark, Attorney General of the 
United States in 1965 when the Act was 
passed, 

“...encourage the exhibition in the United States 
of objects of cultural significance which, in the 
absence of assurances such as are contained in 
the legislation, would not be made available.”3

Or, as explained by Congressman 
Rogers at the time of passage:

“If a foreign country or an agency should send 
exhibits to this country in the exchange and 
cultural program and someone should decide 
that it is necessary for them to institute a 
lawsuit against that particular country or 
those who may own the cultural objects, the bill 
would assure the country that if they did send 
the objects to us, they would not be subjected 
to a suit and an attachment in this country.”4

Until the Malevich decision, the 
Immunity from Seizure Act had operated 
virtually seamlessly since its introduction 
and literally thousands of exhibitions had 
been the beneficiary of its protections 
almost without question. There had been 
a handful of lawsuits, from one claiming 
to be the granddaughter of the Tsarevitch 
Alexis trying to recover a Faberge egg to 
the real heirs of a great Russian collector 
who sought to enjoin an exhibition and 
recover the ticket proceeds on the grounds 

1 Malewicz v. City of Amsterdam, 362 F. Supp. 2d 298 
(D.C. Cir. 2005).
2 22 U.S.C. §2459.
3 S. Rep. No. 89-747, at 3.

4 111 Con. Rec. 25,929 (1965). 

that they were the owners of the objects 
taken during the Russian Revolution. 
All attempts to bring actions had failed, 
either because a court had ruled that the 
Immunity from Seizure Act precluded the 
action or because, upon the appearance 
of the Justice Department, the plaintiffs 
decided to dismiss their case. What 
troubled many in the museum community 
with respect to the Malevich case was 
a belief that the judge had profoundly 
misinterpreted the Immunity from Seizure 
Act in the context of the Foreign Sovereign 

Immunities Act (the “FSIA”). 
While the judge seemed to suggest 

that the Immunity from Seizure Act only 
protected objects from attachment and not 
from a suit such as the one presented in 
the complaint in the Malevich case, this 
is a fundamental misunderstanding of 
what the Immunity from Seizure Act itself 
provides. The Act does not simply provide 
immunity from attachment, but immunity 
from process, a significant difference. 
The Act prohibits any court in the United 
States from issuing or enforcing any 
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judicial process or entering any judgment 
for the purpose or having the effect of 
depriving the borrowing institution or any 
carrier of custody or control of the object 
that has been afforded the protections of 
the statute. Protection only occurs after an 
application by the borrowing institution 
to the State Department, followed by a 
series of subsequent determinations that 
the State Department must make with 
respect to the nature of the exhibition, the 
cultural significance of the objects, and 
other matters, and finally the publication 
of a notice in the Federal Register. 

The complaint in the Malevich case 
contains numerous counts in which the 
plaintiffs sought recovery of the works in 
addition to damages. And of course, the 
issuance of a summons is the issuance of 
process. As a result, at least in the eyes 
of many museums and the Department 
of State which appeared in the case, the 
District Court had failed to follow the 
Immunity from Seizure Act because it 
had issued a process with a purpose of 
depriving the museums or the carrier of 
the custody of the works. In another twist, 
the court needed to find jurisdiction over 
the foreign sovereign under the Foreign 
Sovereign Immunities Act. The plaintiff 
alleged as a basis for jurisdiction a section of 
the FSIA that required commercial activity 
in the United States. The court determined 
that the loan by a sovereign museum to 
nonprofit institutions in the United States 
constituted commercial activity, relying 
on case law that holds that in determining 
what is commercial activity, the court is to 
look to the nature, not the purpose, of the 
activity. As a result, in this case, the court 
determined that a loan of tangible personal 
property was commercial.5

The court in Malevich then went on to 
determine that the activity surrounding 
the loan – courier’s, loan fees, etc., that 
were quite normal and modest for an 
international loan, constituted significant 
contacts with the United States, a 
requirement for jurisdiction under the 
FSIA. The case was on appeal when it was 
settled but, as an indication of just how 
important this case was to the museum 

5 In the instance of a foreign sovereign museum, 
this may however violate evolving customary 
international law.

community and also to the program of 
cultural exchange, the State Department 
filed an amicus brief, which is relatively 
rare, as did the Association of Art Museum 
Directors and 35 museums.6 

The concept that one could use loan 
activity in order to substantiate a claim 
under the FSIA began to take on ever 
greater significance in court cases after 
Malevich and in particular in a number of 
complaints that were subsequently filed. 
Interestingly, these subsequent complaints 
did not concern works of art on loan in the 
United States, but rather works back at the 
foreign state museum. Plaintiffs in those 
cases alleged loan activity with respect 
to other works as commercial activity in 
the United States, justifying jurisdiction 
against an agency or instrumentality of a 
foreign government. 

Some in Congress also viewed the 
Malevich case as of significant concern 
and wrongly decided. In response, 
they determined to do what Congress 
sometimes does, overrule by statute 
a perceived incorrect court decision. 
Legislation was introduced in 2012 and 
passed in the House of Representatives 
effectively to overrule Malevich, although 
it did contain an exception for claims 
relating to Nazi-looted art, viewed as 
a justifiable distinction from a policy 
standpoint because of the nature and 
extent of the Nazi’s looting. The bill stalled 
in the Senate, while efforts were made 
to amend slightly the Nazi-looted art 
exception and the Congressional session 
ended before agreed compromise language 
was introduced. 

At the same time, a related event was 
ongoing, which shows just how delicate is 
the issue of foreign cultural loans to the 
United States. The Russian government 
found itself in a lawsuit in the United States 
brought by a Jewish organization known 
as Chabad seeking to recover a library and 
archives of the organization, one taken 
during the Russian Revolution and the 

6 As a further indication of the perceived importance 
of the case, the ABA’s recent Foreign Sovereign 
Immunities Deskbook spends 4 pages discussing the 
Malevich case, suggesting that potential claimants 
need only “discretely wait for the museum in question 
to temporarily lend the artworks in question for 
exhibition in the United States.”

…in the eyes of many  
museums…the  

District Court had failed  
to follow the Immunity  

from Seizure Act

Continued on page 7
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other by the Nazis and then subsequently 
by the Russians at the end of the war. 
Alleging an exception to the Foreign 
Sovereign Immunities Act, Chabad brought 
suit against Russia and a state library and 
archive. The Russians, in a somewhat 
peripatetic approach to the defense of the 
case, first entered an appearance and then 
decided not to participate anymore in the 
case. As a result, the district court found 
jurisdiction not only with respect to the 
Nazi-looted portion of the property, but 
also against the portions taken during the 
Russian Revolution. The plaintiff claimed 
that, based upon the district court’s 
judgment, which had no monetary relief, 
they were going to attach works of art 
from Russian institutions on loan in the 
United States. In response, the Russians 
imposed an embargo on any loans coming 
to the U.S., an embargo that continues 
today. One of the partial solutions to that 
problem, although only a partial solution, 
is the passage of the recently proposed 

legislation, which representatives of the 
Russian government have indicated would 
be helpful in solving what is now a multi-
year embargo on the loan of all works 
from Russian government institutions to 
American museums.

The legislative answer to the Malevich 
case, and in part to the Russian embargo, 
is still very much a possibility and a draft 
bill was introduced very recently. There 
certainly is opposition to such a bill 
from some quarters, but also a great deal 
of support, both from U.S. and foreign 
institutions.

The cultural exchange program is at 
a very delicate point. If another case is 
decided similarly to Malevich, the entire 
program could be put in jeopardy. Because, 
to some extent, the issue is one of trust in 
the system as much as it is of diplomacy, 
any perceived failure in the protections 
accorded a foreign sovereign lender could 
take years to restore. u

If another case is decided 
similarly to Malevich,  

the entire [cultural  
exchange] program  

could be put in jeopardy.
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Introduction
Criticised by claimants’ representatives as 
“protecting the thief”, but welcomed by 
British museums which faced increasing 
reluctance from some foreign lenders 
to commit important artworks for 
major exhibitions, the United Kingdom 
Parliament enacted anti-seizure legislation 
which came into force in England on 31 
December 2007. The aim of the legislation 
is to provide immunity from seizure to 
art loans and to enhance the cross-border 
mobility of art for temporary public not-for-
profit exhibition in the United Kingdom.

The relevant legal provisions are set out 
in sections 134 to 138 in Part 6 (Protection 
of Cultural Objects on Loan) of the 
Tribunals, Courts and Enforcement Act 
2007 (the “Act”) and are supplemented by 
the Protection of Cultural Objects on Loan 
(Publication and Provision of Information) 

Regulations 2008 (the “Regulations”), 
which came into effect on 20 May 2008. 
The implementation of the Act raised a 
number of questions at the time, many of 
which are still relevant today and remain 
open to debate, including, has the Act 
provided museums with the effective 
protection which they have been hoping 
for? Or has it simply replaced one set of 
problems with another set of problems? 
Are claimants deprived of effective legal 
rights and remedies? And can ethical 
standards be maintained?

International Comparison
A number of countries internationally 
have implemented anti-seizure legislation, 
including the United States (at federal level 
and in some states, including New York 
and Texas), as well as France, Germany, 
Belgium, Austria, Switzerland, and 

The aim of the [UK]  
legislation is to…enhance 

the cross-border  
mobility of art
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Immunity From Seizure in the  
United Kingdom
GREGOR KLEINKNECHT AND ANNA O’CONNELL, KLEIN SOLICITORS, LONDON, ENGLAND

Continued on page 9
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Israel. Not surprisingly, all of the above 
are countries which have a tradition of 
hosting major exhibitions and for which 
the legal security of international art 
loans has become a central issue. Such 
legislation broadly adopts one of two 
fundamental approaches: it either grants 
automatic protection or requires an 
advance application for protection and an 
assessment by a governmental body.

The United Kingdom legislation adopts 
a middle way, or perhaps “semi-automatic” 
approach, in that it requires museums and 
galleries to obtain the status of ‘approved 
institution’ under the Act and to publish 
certain specified information about an 
object for which immunity is sought in 
advance of its entry into and exhibition in 
the United Kingdom.

Overview of the United Kingdom 
Legislation
Section 134 of the Act provides for the 
protection of any object under section 
135, which is usually kept outside of the 
United Kingdom and not owned by a 
person or institution resident in the United 
Kingdom. In order to obtain protection, 
the object must be brought to the United 
Kingdom for public display in a temporary 
exhibition and the museum or gallery must 
first have complied with the requirements 
under the Regulations (as to which see 
further below). Protection continues only 
for as long as the object is in the United 
Kingdom for public display (or for a limited 
number of incidental purposes) and (with 
limited exceptions) for a maximum of 12 
months from the date of entry of the object 
into the United Kingdom.

Pursuant to section 135 of the Act, 
a protected object may not be seized or 
forfeited under any enactment or rule of law. 
However, importantly, immunity does not 
apply in circumstances where such seizure 
or forfeiture occurs by virtue of an order 
made by a court in the United Kingdom, 
and where that court was required to make 
an order under a European Community 
or international treaty obligation, or 
pursuant to a United Kingdom provision 
giving effect to such an obligation. This 
exception is intended to apply to claims 
made, for example, by an EU member state 
under the 1993 Directive on the Return of 

Unlawfully Removed Cultural Objects, or 
by a signatory State to the 1970 UNESCO 
Convention (and possibly, if ratified by 
the United Kingdom at some future date, 
to claims made under the 1954 Hague 
Convention for the Protection of Cultural 
Property in the Event of Armed Conflict 
and the 1995 UNIDROIT Convention on 
Stolen and Illegally Exported Cultural 
Objects).

The process of obtaining coverage 
involves a museum or gallery making 
a one-off application for the status of 
‘approved institution’. The identity of 
the appropriate authority to which the 
application must be made depends on the 
part of the United Kingdom in which the 
applicant institution is located. The UK 
Secretary of State is competent to deal 
with applications by institutions located in 
England.

The principal objective of the 
application is for the applicant institution 
to demonstrate to the appropriate authority 
that its due diligence procedures for 
establishing the provenance and ownership 
of artworks meet recognized standards, 
and that the institution follows applicable 
guidance and principles. The due diligence 
guidelines on combating illicit trade, 
for example, state that museums should 
borrow items only if they are legally and 
ethically sound and that they should reject 
an item if there is any suspicion about it, 
or the circumstances surrounding it, after 
undertaking due diligence.

Once the status of ‘approved institution’ 
has been obtained, in order to obtain 
protection for a specific object, the 
museum or gallery must then publish 
certain specified information on its 
website in accordance with the publication 
requirements detailed in the Regulations. 
Since protection is not automatic, lenders 
must request the borrowing museum or 
gallery to seek immunity for the object 
concerned. Regulations 4 and 5 require 
such information to be published for 
an “initial period” of at least four weeks 
before the date on which the object enters 
the United Kingdom, and then for an 
“additional period” of twelve weeks, or 
until the exhibition closes, whichever is 
the later date. Pursuant to Regulation 3, 
this includes information as to:

[Demonstrate] due  
diligence procedures for 

establishing the  
provenance and ownership 

of artworks meet  
recognized standards

Continued on page 10
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the name and address of the lender;
a description of the object sufficient 

to identify it (such as type, artist, title, 
dimensions, date of creation, a photograph 
of the object if created before 1946 and 
acquired by the lender after 1932, i.e., 
during the Nazi era, its appearance, any 
identifying marks or inscriptions, and, in 
the case of antiquities, the area where the 
object was found); details of the object’s 
provenance (including the name of the 
person from whom the current owner 
acquired the object or, where not known, 
the circumstances in which the object was 
acquired and, specifically, a statement 
as to the object’s history of ownership 
between 1933 and 1945; and the title of 
the exhibition, the address where it is to be 
held, and the period for which the object 
will be on display.

More specific information must be 
disclosed to potential claimants whose 
requests meet certain requirements 
pursuant to Regulation 7, unless a request 
is unreasonable. A claimant’s request can 
only be deemed unreasonable if a claim 
has already been made in relation to the 
object and rejected by a court or other 
authority, if the information requested has 
already been disclosed or is freely available, 
or if the request is received more than 
twelve weeks after the additional period 
has expired. If none of these exceptions 
applies, the museum must, in addition to 
the information set out above, disclose a 
description in writing of the enquiries 
which it made into the provenance and 
ownership history of the object, as well 
as any information which it obtained as a 
result of those enquiries.

Where a query is raised about an object, 
this will not remove protection from seizure 
but will allow the borrowing institution 
to carry out further due diligence before 
taking a decision on whether to borrow 
and include that object in the proposed 
exhibition.

Some Legal and Practical Issues 
under the Spotlight
While objections of principle against the 
Act itself, and the principles and policies 
on which it was based, are now largely 
water under the bridge, it remains to be 
seen whether total immunity from seizure 

will withstand testing against Art 6 of the 
European Convention on Human Rights 
and national human rights legislation, in 
particular, where the claimant will not 
otherwise have access to an effective legal 
remedy in the place where the lender or 
the object are usually located.

The Act provides immunity from seizure 
in criminal or civil proceedings and from 
seizure by law enforcement authorities. 
However, the effect of the protection is 
wider in that it deprives the legitimate 
claimant/owner of a disputed object of 
the right to immediate possession, and 
thereby removes the jurisdictional basis 
for most actions in tort, such as a claim in 
conversion while the object is in the United 
Kingdom, and possibly thereafter. Not 
only claims for recovery but potentially 
also claims for damages may therefore 
be stifled during the relevant period. It is 
therefore not strictly true to say that the 
Act provides only protection from seizure 
and not from suit.

Problems also continue to arise from 
the use of the term ‘owner’ by the Act: 
if protection does not extend to objects 
owned by a person resident in the United 
Kingdom, then a claimant resident in the 
United Kingdom may well seek to argue 
that his true ownership of the object 
removes it from the scope of protection 
under the Act and that the question of 
ownership must be determined in the 
British courts.

When the Regulations were drafted, 
the stated intention behind the disclosure 
requirements was to provide potential 
claimants with sufficient information to 
identify the artwork concerned without 
being unduly burdensome for the museum 
or gallery. However, while it is true 
that museums will already undertake 
due diligence to identify most of the 
information which the Regulations require 
in any event (for example, if they wish to 
obtain coverage under the Government 
Indemnity Scheme), the requirement for 
such detailed information to be published 
on a website may well give rise to security 
concerns for both the lender and museum, 
as well as confidentiality and (potentially) 
tax concerns for lenders.

Problems may also arise in relation to the 
additional disclosure requirements where 

the information is either legally privileged 
or confidential to a third party, and 
where a legal claim may be contemplated 
against the disclosing museum itself rather 
than against the lender of the object. 
Lenders would be well advised to make 
any information which they provide to a 
museum about an object subject to written 
confidentiality obligations.

Conclusion
Where has the Act left museums, 
lenders and claimants? Although the Act 
guarantees in principle that an object 
will be returned to the lender at the end 
of a temporary exhibition in the United 
Kingdom, the protection which the Act 
affords against seizure is by no means 
complete.

The wide disclosure and publication 
requirements may well provide potential 
claimants with key information required 
to bring a subsequent claim. Museums 
and galleries will have to ensure 
careful compliance with the statutory 
requirements in order to obtain immunity 
for objects on loan. Even if immunity is 
obtained, this does not, however, protect 
museums against the threat of litigation 
entirely. While the Act ensures that an 
object will be able to leave the United 
Kingdom and be returned to the lender, 
even where an adverse claim exists, the 
Act does not necessarily prevent other 
claims (in particular, claims for damages) 
being brought against the lender and the 
museum. u

This paper is an updated version of 
an article first published by Gregor 
Kleinknecht and Anna O’Connell of Klein 
Solicitors, London, England, in the Art & 
Cultural Heritage Law Newsletter, Winter 
2008, Vol. I, Issue No. 1, Page 1, published 
by the American Bar Association Section of 
International Law
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Applicability of Rule of Customary International Laws to 
Cultural Objects on Loan
DR. NOUT VAN WOUDENBERG, MINISTRY OF FOREIGN AFFAIRS, KINGDOM OF THE NETHERLANDS

Introduction
It is safe to say that borrowing and lending 
cultural objects is not a new phenomenon. 
In the beginning of the 1960s, for instance, 
it had been agreed that Leonardo da Vinci’s 
Mona Lisa would be loaned by France 
to the United States. Questions ensuing 
from such an art loan concerned packing, 
securing, shipping, insuring, handing, etc. 
But nobody seemed to worry that someone 
might think of seizing the painting. 
However, we all know that meanwhile, 
the issue of immunity from seizure for 
travelling cultural objects has become 
more and more a concern for States and 
museums. 

During the course of time, it occurred 
to me that it was not clear whether States 
actually knew what the current state of 
affairs was with regard to immunity from 
seizure of cultural State property while 
on loan abroad. In 2004, a convention on 
jurisdictional immunities of States and 
their property had been established under 
auspices of the United Nations, addressing, 
among other things, immunity for cultural 
State property on loan. That convention, 
however, has not yet entered into force. I 
thus considered it necessary to investigate 
whether another rule of international law 
was already applicable: a rule of customary 
international law. And so I did.

Customary international law
Customary law is one of the various 
sources of international law, next to, for 
instance, treaty law. It happens regularly 
that certain States are not a Party to 
important conventions. If the rules in 
those conventions can be considered 
as customary law, then those States are 
bound by these rules. Furthermore, there 
may be areas where a convention does not 
yet exist. It can thus be important to know 
whether a rule of customary international 
law exists. 

In order to be considered as a rule of 
customary law, a rule needs to be based 

on a widespread, representative, and 
virtually uniform practice of States. In 
principle, any act or statement by a State 
from which views about customary law 
may be inferred can serve as a source or 
evidence of State practice, as long as it is 
reasonably recognisable. However, State 
practice alone is not sufficient; it should be 

accompanied by the conviction that this 
practice is accepted as law, which is often 
referred to as opinio juris; States should 
not regard their behaviour as merely a 
political or moral gesture.

This all has been stated several times 
by the International Court of Justice 
(ICJ). The ICJ stated as well, that it is not 
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necessary that a rule is entirely accepted 
worldwide. Practice should reflect wide 
acceptance among the States particularly 
involved in the relevant activity. In the 
words of the ICJ, “States whose interests 
are specially affected” must belong to those 
participating in the creation of the rule. 
Thus, in determining whether a rule of 
customary international law exists, I paid 
special attention to those States that are 
the most active and involved in the field of 
lending and borrowing cultural objects for 
temporary cross-border exhibitions.

Primary conclusion of my study
It is safe to say that the exchange of 

cultural property is an internationally 

recognised goal. There are different 
international agreements, which promote 
the mobility of collections. Cultural 
exchanges support mutual understanding 
between States and immunity from seizure 
for cultural objects on loan contributes 
to this exchange of cultural property and 
collection mobility.

It occurred to me that in recent years, 
there is a growing State practice pointing 
towards protection against the seizure of 
cultural State property on loan. Based on 
extensive State practice, such as legislation, 
explanatory reports, rules and regulations, 
judgments, diplomatic correspondence, 
policy statements, etc., I came to the 
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conclusion that many States consider 
cultural objects belonging to foreign States 
and on temporary loan as State property 
in use or intended for use for government 
non-commercial purposes and already for 
that reason immune from seizure under 
customary international law. Moreover, 
a considerable number of States also 
count on the existence of a specific rule 
of international law immunising cultural 
State property on loan.

With regard to the existence of such 
a separate specific rule, I would come to 
the conclusion that indeed a relatively 
young rule of customary international law 
exists, although not yet firmly established 
or well defined in all its aspects, stating 
that cultural objects belonging to foreign 
States and on temporary loan for an 
exhibition are immune from seizure. The 
rule only applies to cultural objects in 
use or intended for use by the State for 
government non-commercial purposes, 
so the objects should, for instance, not 
be placed or intended to be placed on 
sale. For more background information, 
I warmheartedly refer to my book ‘State 
Immunity and Cultural Objects on Loan’, 
published by Martinus Nijhoff Publishers 
in May 2012.

Is there cultural State property which 
does not fall under immunity under 
customary international law?

It became clear to me that although 
States want to immunise cultural objects 
on loan, they also want to prevent and 
to combat illicit acquisition or unlawful 
removal of cultural objects and strive for 
the return to the State of origin. 

With regard to some categories 
of cultural State property, the wide, 
virtually uniform acceptance, necessary 
for establishing customary law, is absent. 
The first category regards cultural objects 
plundered during armed conflict. Based 
on my study, I would say that, generally 
speaking, the main sentiment among 
States is that such objects should not 
deserve protection. Although not legally 
but certainly morally binding, many 
States subscribed to the 1998 Washington 
Principles on Holocaust Era Assets, the 
2000 Vilnius Declaration on Holocaust 
Era Looted Cultural Assets, or the 2009 
Terezin Declaration on Holocaust Era 

Assets and Related Issues. Moreover, 
several States established Restitution or 
Spoliation Committees in order to restitute 
cultural objects to heirs of World War II 
victims. 

When it comes to the relationship 
between immunity from seizure for 
cultural State property on loan on the one 
hand, and return obligations under the 
1970 UNESCO Convention on the Means 
of Prohibiting and Preventing the Illicit 
Import, Export and Transfer of Ownership 
of Cultural Property, the 1995 Unidroit 
Convention on Stolen or Illegally Exported 
Cultural Objects, or the Council Directive 
93/7/EEC on the return of cultural goods 
unlawfully removed from the territory of 
a Member State on the other, the following 
can be said. It became clear to me during 
my investigations that there is no uniform, 
even sometimes contrary State practice in 
this regard: some states are of the opinion 
that in case a return obligation to the 
State of origin exists under international 
or European law, the cultural objects 
concerned cannot be eligible for immunity, 
whereas other States are of the opinion that 
in such a situation the immunity remains 
untouched. 

I would therefore come to the conclusion 
that a rule of customary international 
law does not extend to those cultural 
objects, which are already subject to other 
return obligations under international or 
European law. This conclusion is purely 
based on the fact that I noted a lack of 
the virtually uniform State practice, 
necessary for the establishment of a rule 
of customary international law. I am not 
saying that these objects cannot be eligible 
for protection by definition; I am solely 
stating that under customary international 
law, immunity from seizure does, in my 
view, not extend to these objects. u

rule of customary  
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I
n each issue of the newsletter, we con-
duct a Question & Answer with promi-
nent figures in the field of art & cultural 
heritage law. We are pleased to have for 

this issue a discussion with Bonnie 
Magness-Gardiner, FBI Art Theft Program 
Manager, and David L. Hall, Special Trial 
Attorney for the FBI Art Crime Team. The 
Art Crime Team is coordinated through the 
FBI’s Art Theft Program. The team is com-
posed of 14 special agents, each responsible 
for addressing art and cultural property 
crime cases in an assigned geographic re-
gion. Art Crime Team agents assist in art 
related investigations worldwide in cooper-
ation with foreign law enforcement officials 
and FBI Legal Attaché offices. The U.S. 
Department of Justice has assigned three 
special trial attorneys to the Art Crime 
Team for prosecutorial support.

In response to the looting of the Baghdad 
Museum in 2003, the FBI formed the Art 
Crime Team (“ACT”) in 2004 to address 
the need for rapid-deployment law 
enforcement personnel with specialized 
training in art and cultural property 
investigations. Bonnie, can you tell us a 
little bit about the structure of the team? 
There are 14 agents currently assigned to 
ACT. Like all other FBI agents, each of them 
is assigned to a squad in a field office; their 
work on ACT is a collateral duty. The geo-
graphic regions covered by the team are 
Northeast (New York and Boston), Southeast 
(Washington Field Office), Florida (Miami), 
Midwest (Chicago, St. Louis, Milwaukee), 
Southwest (Denver, Santa Fe), and West 
Coast (Los Angeles, Portland).

Art theft cases are not restricted to ACT 
agents. Rather, by protocol, the FBI gener-
ally assigns cases to the appropriate squad 
in the city where the crime occurred. Thus, 
a case initiated in a location that is not in 

one of the geographic regions to which ACT 
agents are assigned is typically covered by 
an FBI agent in the field office with jurisdic-
tion. Most art theft investigations are run by 
the same local FBI unit that handles routine 
property theft – the bank robbery / violent 
crime squad. ACT agents serve as resources 
for other FBI agents working on cultural 
property investigations by providing advice 
and sharing information.

Additionally, when necessary, FBI ana-
lysts may be assigned to art theft cases. 
Analysts examine long-term records of in-
teraction (e.g., phone records), including 
records available to the public and those 
available to law enforcement only. Analysts 
also conduct research. An analyst may, for 
example, research whether a painting that 
has been reported as stolen was in fact sto-
len. I oversee the analysts working on art 
theft cases at field offices throughout the 
United States, and I am the sole art theft an-
alyst at FBI Headquarters. There is also a 
supervisory special agent at FBI 
Headquarters who oversees the 14 ACT 
special agents as well as all other FBI agents 
assigned to art theft cases.

Each year, the FBI provides specialized 
training to ACT agents as well as FBI agents 
assigned to art theft cases. Assistant U.S. 
Attorneys assigned to art theft cases may 
also attend the training, which covers U.S. 
cultural property crime statutes, interna-
tional cultural property treaties, and federal 
sentencing guidelines; jurisdiction, priori-
ties, and techniques of prosecuting art theft 
cases; interagency cooperation with 
INTERPOL Washington, Department of 
Homeland Security, and Department of 
State; relation of organized crime to inter-
national trafficking in art and antiquities; 
recent or ongoing art theft cases; and the is-
sue of fakes and forgeries.

In addition to the 14 Act agents and other 

the FBI provides  
specialized training to  

ACT agents as well as FBI 
agents assigned  

to art theft cases

Interview with Bonnie Magness-
Gardiner, FBI Art Theft Program 
Manager, and David Hall, Special Trial 
Attorney for the FBI Art Crime Team
CHANNAH NORMAN
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FBI agents assigned to art theft cases 
throughout the United States, the FBI Legal 
Attaché offices (“Legat”) work with law en-
forcement in other countries. For instance, 
foreign law enforcement may request infor-
mation required for an investigation in a for-
eign country. Alternatively, the Legat may 
forward a claim or notification that stolen art 
is being sold in the United States. ACT works 
closely with the Legat offices to resolve 
claims and requests for information.

Bonnie, can you tell us a little bit about the 
operations of the team? 
Generally, to initiate a case, ACT special 
agents or agents at the field office with juris-
diction develop investigations according to 
FBI protocol. An agent may open a case on 
the basis of information provided by some-
one in the public or through a victim of art 
theft or art fraud. An agent may also open a 
case on the basis of information relayed 
from a country that identifies its stolen 
property for sale in a U.S. venue. For exam-
ple, if the owner of a piece of stolen property 
learns that the item is being sold in New 
York, the owner might contact the FBI in 
New York. An ACT agent or other FBI agent 
would then assess the information to deter-
mine whether to develop a case. If the agent 
decides to proceed with the case, she would 
contact and work with an Assistant U.S. 
Attorney in New York. 

ACT collaborates, when appropriate, 
with the Department of Homeland Security, 
U.S. Fish and Wildlife Service, U.S. National 
Park Service, U.S. Marshalls Service, 
Internal Revenue Service, and others. 
Additionally, ACT works with INTERPOL 
on several levels. For example, ACT and 
INTERPOL share information for their re-
spective stolen art databases (the FBI’s 
National Stolen Art File and INTERPOL’s 
Stolen Works of Art Database). ACT also 
takes advantage of the communications ca-
pabilities of INTERPOL when we do not 
have a Legat office in a specific country.

Bonnie, you mentioned the National 
Stolen Art File (“NSAF”). Can you tell us 
more about this database? Is there any 
relation to INTERPOL’s Stolen Works of 
Art Database? 
The NSAF is a public database that is acces-
sible worldwide. I maintain the file at FBI 

Headquarters. The objects entered into the 
NSAF are available online at www.fbi.gov 
for the public to search at will. More com-
plete theft report information is kept on a 
secure computer at FBI Headquarters. 
Because theft reports contain information 
about the victims of art theft, they are sub-
ject to privacy restrictions and are not avail-
able to the public. As the Art Theft Program 
Manager, I have access to that information, 
and law enforcement can request it in fur-
therance of an investigation. 

The NSAF is used for due diligence pri-
marily. For example, a buyer may access the 
file to confirm that an item for sale is not sto-
len property. The NSAF includes works of 
art over $200,000 in value that were stolen 
in the United States. Not all items listed on 
the NSAF are sent to INTERPOL because 
certain items are not expected to be sold 
overseas. If a stolen item is of high value 
(e.g., a valuable painting stolen from a mu-
seum), then the FBI passes information 
concerning that item along to INTERPOL. 

David, the U.S. Department of Justice has 
assigned three special trial attorneys to 
the Art Crime Team. What type of support 
do these attorneys offer? 
Typically, art theft cases are assigned to an 
Assistant U.S. Attorney (“AUSA”) in the ju-
risdiction of the case. In such cases, the spe-
cial trial attorneys assigned to ACT play an 
advisory role to both the AUSA handling the 
case and the ACT agent or other FBI agent 
conducting the investigation. If there is an 
important case without an AUSA to take it, a 
special trial attorney will be assigned to the 
case as lead attorney. We are able to work 
around jurisdictional constraints in a num-
ber of different ways. For example, we might 
center an undercover investigation in my ju-
risdiction. Alternatively, defendants are of-
ten willing to waive venue and plead in my 
jurisdiction.

The special trial attorney or other AUSA 
assigned to a case advises the FBI agent 
handling the case regarding the points of 
law informing evidence collected by the FBI 
agent. For example, 18 U.S.C. §§ 2314-15 
prohibits the transportation in interstate or 
foreign commerce of any goods with a value 
of $5,000 or more knowing the goods to be 
stolen. An AUSA may advise an FBI agent 
that he needs more evidence to prove the 

knowledge element of the crime. The FBI 
agent would then look for evidence that a 
suspect knew the work of art he purchased 
was stolen.

I would add that the Cultural Property 
Program at Homeland Security 
Investigations (“HSI”) also takes on a por-
tion of art theft cases.  Although there are no 
dedicated agents, HSI strives to get as many 
agents familiar with cultural property 
crime investigations through training. The 
cases handled by HSI are typically those 
that involve crossing an international bor-
der such as smuggled foreign antiquities.  I 
take on a portion of cases with HSI in addi-
tion to those with the FBI. 

David, can you describe what goes into 
prosecuting an art theft case from the time 
an AUSA or special trial attorney takes on 
the case to the time the case goes to trial?
The first step is to determine the nature of 
the crime. In other words, is it stolen art, 
fraudulent art, looting of cultural property, 
or is it some other crime. Determining ven-
ue dictates whether I, or another AUSA in 
the appropriate jurisdiction, will take the 
case. Assuming I am assigned to the case, I 
work with the FBI agent who opened the 
case to structure the investigation. This 
may range from placing an agent undercov-
er to a historical investigation involving ex-
tensive review of old records. I work with 
the assigned agent to gather evidence and 
witnesses. Once we have structured the in-
vestigation, we execute the plan. This en-
tails obtaining search warrants, conducting 
the undercover investigation, etc.

The last step is to recover the stolen 
property and, where applicable, charge and 
convict the defendant. To obtain a seizure 
warrant, an agent writes an affidavit ex-
plaining the facts of the case to the judge 
(i.e., probable cause to believe the cultural 
property in question is stolen). Once the 
agent obtains a seizure warrant, she may 
seize the stolen property. If prosecuting a 
defendant, we can then use criminal forfei-
ture to establish title in the U.S. govern-
ment. Once convicted, one of the penalties 
is forfeiture of the item to the U.S. govern-
ment. 

In some cases, we might not have suffi-
cient evidence of knowledge to proceed 
criminally. Stolen property can be forfeited 

Continued on page 16
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in these cases administratively or through a 
civil in rem action.

David, where do art theft cases typically 
get litigated?
Art theft cases are typically litigated by 
AUSAs in the federal district courts, with a 
concentration in major art markets such as 
Miami, New York, and Los Angeles. Art 
theft is not limited to criminal cases. In this 
regard, there are a number of civil cases out 
of the U.S. Attorney’s Office for the Southern 
District of New York, under Sharon Levin, 
Chief of Asset Forfeiture. This office han-
dles a high volume of civil forfeiture cases 
involving looted objects coming through 
the Port of New York. 

Bonnie, since its inception, ACT has 
recovered more than 2,650 items valued 
over $150 million. What types of cases 
does ACT handle most often?
Theft from residences or institutions and 
art fraud are the most common cases. The 
recovery rate is approximately 5-7%, 
which is roughly the same as that for all 
stolen property cases. A recent, widely 
publicized case involved the recovery of 
Matisse’s Odalisque in Red Pants, which 
was stolen from the Sofia Imber 
Contemporary Art Museum in Caracas, 
Venezuela approximately 10 years ago. A 
source informed an FBI agent in Miami 
that the painting was being offered for sale. 
The source knew the broker selling the 
painting. The ACT organized an under-
cover sting in which ACT special agents 
posed as art collectors and negotiated to 
purchase the Matisse from the broker. 
Because the painting was in Mexico, the 
broker arranged for a courier to bring the 
Matisse to Miami. The courier smuggled 
the painting into the United States in a 
poster tube, rolled up between several 
posters. The broker and courier met with 
the undercover FBI agents at a hotel to sell 
the painting. After verifying that the paint-
ing was indeed the stolen Matisse, the FBI 
agents arrested the broker and the courier. 
They were both charged with interstate 
transportation of stolen property, pled 
guilty and were sentenced to one and three 
years of prison time, respectively (the cou-
rier’s sentence was longer because she was 
also charged and convicted of smuggling).

Bonnie, what are some of the challenges in 
pursuing art theft cases?
Jurisdiction can pose a challenge. An object 
stolen from a private residence or gallery 
must cross state lines before the FBI has ju-
risdiction. Otherwise, the stolen property 
is the jurisdiction of local law enforcement. 
Occasionally, when a highly valuable object 
is stolen and there is no evidence that it has 
crossed state lines, local law enforcement 
requests FBI assistance.

Authentication of a stolen object and ver-
ification that the object was in fact stolen 
can also pose challenges. Many of the cases 
handled by ACT involve objects stolen in 
the more distant past. Victims of art theft 
contact the FBI when they learn that the ob-
ject has resurfaced at a gallery or has been 
put up for sale by a dealer. The victim must 
provide documentation of ownership and 
an official theft report to establish that they 
did not willingly part with the object in 
question. Since police maintain theft re-
ports for only 7 years, victims often are not 
able to provide a theft report unless they 
provided information to the NSAF, which 
retains all theft reports dating back to 1979.

Scienter is yet another challenge. Under 
U.S. law, if a work of art has been stolen at 
some point, or wrongly appropriated dur-
ing wartime, even an innocent purchaser 
cannot obtain good title. In an art theft case, 
the question becomes who to prosecute 
when a work of art is recovered from a good 
faith buyer. A buyer is subject to legal action 
only when it can be proven that the buyer 
knew that the work of art was stolen. When 
the FBI ACT recovers stolen works of art 
from an ostensibly “good faith buyer” more 
than once, the ACT may suspect that the 
buyer knows that he has purchased stolen 
art, but without proof of knowledge, no le-
gal action can be taken. 

In closing, it was particularly timely to 
have had the opportunity to speak with 
Bonnie and David about their work last 
year given the then recent announcement 
of an important development in the infa-
mous case of art theft from the Isabella 
Stewart Gardner Museum in Boston. We 
are grateful to them for giving us some in-
sight into this exciting process. u

Authentication of a  
stolen object and  

ver ification that the  
object was in fact stolen 
can also pose challenges
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I
n August 2008, severe rains flooded 
much of Dr. Edward Williamson’s land, 
leading him to discover a human skull 
and partial skeleton that were later de-

termined to be a 95% complete skeleton 
(Site I), as well as another complete set of 
human remains and two fully intact funer-
ary jars (Site II). Because Williamson’s land 
lies within the exterior boundaries of the 
Chaco Nation Reservation, after his discov-
ery and removal of the items from their dis-
covery sites, he contacted the President of 
the Chaco Nation and the police to inform 
them of his discovery.

The district medical examiner, along 
with an anthropologist, concluded the hu-
man remains from Site II were American 
Indian and the two jars were linked to buri-
als of the Early Riverine Horizon of Late 
DePaulian Culture (A.D. 1300-1500). 
Similar jars have recently sold at auction for 
$8,000 each. By radiocarbon dating, the 
human remains from Site I were deter-
mined to be 14,000 years old. This skeleton, 
now commonly referred to as “Harper 
Man,” attracted attention because some of 
its physical features – such as the shape of 
the face and skull – differed from those of 
modern American Indians, and because it 
is the oldest human skeleton and the best 
preserved skeleton older than 8,000 years 
discovered to date in the Americas. In 2009, 
the Chaco Nation initiated suit against 
Williamson after he refused to transfer the 
remains of Harper Man and the associated 
funerary objects from Site II to the tribe. 

This scenario formed the fact pattern for 
the Fourth Annual National Cultural 
Heritage Law Moot Court Competition 
(“Competition”), co-sponsored by the 
DePaul University College of Law and the 
Lawyers’ Committee for Cultural Heritage 
Preservation. This year’s Competition, held 
over two days in Chicago, featured twenty 
teams from around the country who com-
peted in front of over eighty attorney judges, 
including many nationally renowned cul-
tural heritage experts and DePaul College of 

Law faculty. The Competition was honored 
to have a distinguished panel of judges, 
consisting of Senior Judge William Bauer of 
the Seventh Circuit Court of Appeals, Judge 
Paul Joseph Kelly of the Tenth Circuit Court 
of Appeals, Judge Mary Mikva of the Cook 
County Circuit Court, and retired Arizona 
State Superior Court Judge Sherry Hutt, 
preside over the final round. 

Arguing before this panel, the South 
Texas College of Law team of Joseph 
Bramanti, Joel Glover, and Erin Kee was 
named overall Champions, beating out the 
Runner-up and Best Brief recipient 
University of Michigan Law School team of 
Stephanie Goldfarb, Kelly Fabian, and 
Austin Anderson. The Best Brief Runner-up 
award went to the University of the Pacific 
McGeorge School of Law team of Devin 
Black, Madison Simmons, and Lauren 
Noland. The Best Oralist award went to 
Benjamin Ford of the Southern Illinois 
University School of Law, while the Best 
Oralist Runner-up award went to Katherine 
Carlton of the University of Michigan Law 
School.

The Competition’s problem focused on 
questions concerning the Native American 
Graves Protection and Repatriation Act 
(NAGPRA).1 NAGPRA was enacted in 1990 
to provide for the protection of Native 
American graves and is a means through 
which federally recognized Native 
American tribes and Native Hawaiian orga-
nizations can seek the return of their cul-
tural items, including human remains and 
associated and unassociated burial objects. 
NAGPRA establishes rights of ownership or 
control in Native American human re-
mains, funerary objects, sacred objects, and 
objects of cultural patrimony that are dis-
covered or excavated on Federal or tribal 
lands after November 16, 1990.2 

The problem involved both statutory in-
terpretation and constitutional questions 
and required the Supreme Court to address 

1 25 U.S.C. §§ 3001 et seq.
2 25 U.S.C. § 3001(a).

NAGPRA was enacted in 
1990 to provide for  

the protection of Native 
American graves

The Fourth Annual National Cultural 
Heritage Law Moot Court Competition
CORINNE SMITH, DEPAUL COLLEGE OF LAW, 2015 (J.D. EXPECTED)

Continued on page 18
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the following two issues: (1) whether hu-
man remains must bear some relationship 
to a presently existing tribe, people, or cul-
ture to be “Native American” and therefore 
subject to NAGPRA; and (2) whether vest-
ing ownership or control in a non-cultural-
ly affiliated Indian tribe of funerary objects, 
found in association with Native American 
remains in a burial on private land located 
within the exterior boundaries of the tribe’s 
reservation, based solely on the tribe’s past 
geographical connection to the land would 
result in a taking of property within the 
meaning of the Fifth Amendment of the 
United States Constitution. Competition 
participants representing either the land-
owner, Williamson, or the Chaco Nation 
were asked to brief and argue these issues to 
the Supreme Court, assuming the Court 
had granted certiorari on these two ques-
tions on appeal from the Twelfth Circuit, a 
fictional federal circuit court. 

The Twelfth Circuit held that the human 
remains of an individual who, at the time of 
death, is related to a tribe, people, or culture 
that is indigenous to the present-day geo-
graphical area of the United States are 
“Native American” under NAGPRA, regard-
less of whether the human remains bear a 
relationship to a present-day Indian tribe or 
are culturally unidentifiable. The court also 
held that NAGPRA’s vesting of right of con-
trol of the associated funerary objects re-
moved from Williamson’s land in the Chaco 
Nation would not result in a taking of prop-
erty without compensation within the 
meaning of the Fifth Amendment of the 
United States Constitution.

For the first issue, the Court was asked to 
reexamine the meaning of the term “Native 
American” under NAGPRA to decide 
whether the Harper Man fell within that 
definition. NAGPRA defines “Native 
American” as “of, or relating to, a tribe, peo-
ple, or culture that is indigenous to the 
United States.”3 In order to deduce congres-
sional intent from the wording of the stat-
ute, the Court looked to the principles of 
statutory construction to inform its inter-
pretation of the phrase “is indigenous.” 

Competition participants representing 
Williamson argued that the Court should 
reverse the Twelfth Circuit’s decision and 
instead follow the Ninth Circuit’s decision 

3 25 U.S.C. § 3001(9). 

in Bonnichsen v. United States, which con-
fronted the same definitional issue and con-
cluded that Congress’s use of the present 
tense in the definition of “Native American” 
signified its intent to require a relationship 
to a presently existing Indian tribe.4 In 
Bonnichsen, the court held that NAGPRA’s 
ownership and control provisions do not 
apply to the remains of the “Kennewick 
Man,” a 9,000 year-old culturally unidenti-
fiable skeleton, because the statutory defi-
nition of “Native American” requires that 
the remains bear some relationship to a 
presently existing Indian tribe.5 Williamson 
further argued that since the language of 
the statute is unambiguous, under the prin-
ciples of statutory interpretation, it is un-
necessary to use the Indian canon of con-
struction6 (described below) or other means 
of resolving ambiguities in interpreting the 
plain language of the phrase “is indige-
nous.” 

Williamson further claimed that the 
Bonnichsen interpretation is consistent 
with the purposes underlying NAGPRA’s 
enactment – to benefit modern American 
Indians. He argued that giving Native 
American status to any remains found 
within the United States, regardless of lack 
of relationship to a modern day tribe, is not 
an aim supported by NAGPRA. As a result, 
competitors representing Williamson con-
cluded that because there are no facts to 
suggest Harper Man is related to a presently 
existing tribe, the remains are not “Native 
American” for the purposes of NAGPRA. 

Competition participants representing 
the Chaco Nation did not agree with this in-
terpretation and argued that Congress did 
not intend to limit the phrase “is indige-
nous” to remains with a relationship to 
presently existing tribes. Such an interpre-
tation would yield absurd results where hu-
man remains would transform from Native 
American to non-Native American by the 
mere passage of time. The Chaco Nation 
further argued that construing “Native 
American” consistent with the Bonnichsen 
analysis would render other clauses, such 
as NAGPRA’s provisions concerning “cul-
turally unidentifiable human remains,” il-

4 367 F.3d 864, 879 (9th Cir. 2004). 
5 Id. at 869.
6 Alaska Pacific Fisheries v. United States, 248 U.S. 
78, 89 (1918).

the Court was  
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 under NAGPRA
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logical and null. The Chaco Nation bol-
stered its argument with the Indian canon 
of construction, which directs that where a 
statute is passed for the benefit of Indian 
tribes, the statute is “to be liberally con-
strued, [with] doubtful expressions being 
resolved in favor of the Indians.”7

For the second issue, the Court was 
asked to address whether Williamson has a 
property interest in the two jars found at 
Site II that is protected under the Takings 
Clause of the Fifth Amendment of the 
United States Constitution. Williamson 
conceded that the human remains and the 
jars found in Site II were Native American 
for purposes of NAGPRA. Under section 3 
of NAGPRA, priority of control of Native 
American human remains and associated 
funerary objects discovered on Federal or 
tribal lands, including all lands within the 
exterior boundaries of any Indian reserva-
tion, after November 16, 1990, vests in the 
lineal descendants of the deceased Native 
American.8 When no lineal descendant can 
be ascertained, priority of control vests in 
the Indian tribe on whose tribal land the 
human remains and funerary objects were 
discovered.9 Both sides agreed that no gen-
eral property interest exists in human re-
mains. They also agreed that in exercising 
exclusive authority to enact statutes for the 
benefit of Indians, such as NAGPRA, 
Congress cannot exercise that power in 
such a way as to effect an uncompensated 
taking of private property. Therefore, the is-
sue turns on whether the property interest 
in the jars is severable from the human re-
mains found at Site II or, in the alternative, 
whether there is also no general property 
interest in associated burial goods.

Competition participants representing 
Williamson argued that as between 
Williamson and the Chaco Nation, 
Williamson’s right to his property is supe-
rior to that of the Chaco Nation, and that 
vesting ownership of these objects in the 
Chaco Nation would result in a taking of 
Williamson’s property. Williamson argued 
that under the common law of finds, he has 
a protected property interest in the aban-
doned jars – an interest severable from an 
interest in the associated human remains, 

7 Id.

8 25 U.S.C. § 3002(a)(1). 
9 25 U.S.C. § 3002(a)(2)(A).

because a burial including human remains 
and associated funerary objects is not a uni-
fied res for purposes of NAGPRA. While the 
legislative history does not indicate wheth-
er Congress intended that the vesting of 
ownership of the jars in the Chaco Nation 
would result in a taking of private property, 
Williamson noted that the Secretary of the 
Interior, who is responsible for enacting 
regulations to carry out NAGPRA, inter-
preted the statute as applying differently to 
culturally unaffiliated human remains and 
to associated funerary objects. Williamson 
pointed to the Secretary’s promulgation of 
43 C.F.R. § 10.11(c), which provides for 
mandatory disposition of culturally un-
identifiable human remains, but discre-
tionary disposition of objects associated 
with the culturally unidentifiable human 
remains.

Competition participants representing 
the Chaco Nation counter-argued that the 
interests in human remains in a burial are 
not severable from interests in the funerary 
objects associated with the human remains 
and Site II should be treated as a unified res. 
Relying on Charrier v. Bell, which observed 
that “[t]he relinquishment of possession [of 
grave goods in a burial] ... is not intended as 
a means of relinquishing ownership to a 
stranger,”10 they argued the principles of 
abandonment do not apply to objects asso-
ciated with a grave or burial. The Chaco 
Nation pointed out that treating a grave as a 
unified res promotes public policy disfavor-
ing disturbance of gravesites and supports 
NAGPRA’s purpose of respectful treatment 
of Native American graves. The Chaco 
Nation concluded that because Williamson 
clearly does not have any protected right or 
interest in the Native American human re-
mains of the individual in the burial at Site 
II, he likewise does not have any constitu-
tionally protected right or interest in the fu-
nerary objects associated with the burial. 

The issues addressed in the Competition 
are particularly relevant given the current 
spate of Fifth Amendment cases, including 
two cases recently before the United States 
Supreme Court, and given that a California 
court is currently reexamining the first is-
sue dealing with the definition of “Native 
American.” The Competition’s ties to cur-
rent decisions aim to educate the competi-

10 496 So. 2d 601, 605 (La. Ct. App. 1986). 

tors, judges, and students not only about 
cultural heritage law, but also about broader 
issues confronting the courts and Congress 
today. 

The Fifth Annual National Cultural 
Heritage Law Moot Court Competition was 
held in Chicago on February 21-22, 2014, 
with all rounds taking place in the court-
rooms of the Everett McKinley Dirksen 
United States Courthouse. The competition 
problem focused on interpretation of the 
Convention on Cultural Property 
Implementation Act, the United States’ im-
plementation of the 1970 UNESCO 
Convention on the Means of Prohibiting 
and Preventing the Illicit Import, Export 
and Transfer of Ownership of Cultural 
Property.

The Sixth Annual National Cultural 
Heritage Law Moot Court Competition is 
scheduled for February 27-28, 2015 at the 
Everett McKinley Dirksen U.S. Courthouse 
in Chicago, and registration will open in 
August 2014. 

If you are affiliated with a law school and 
would like to compete in the moot court 
competition or if you would like to act as a 
volunteer judge, you can obtain more infor-
mation about next year’s competition at: 
http://law.depaul.edu/chmoot/. u
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CALENDAR OF UPCOMING EVENTS  
IN ART AND CULTURAL HERITAGE LAW

Please visit the Lawyer’s Committee for Cultural Heritage Preservation site at  
www.culturalheritagelaw.org/Default.aspx?pageId=864352  

for more information on these and other upcoming events in the field.

The Tulane-Siena Institute for International Law, Cultural Heritage & the Arts  
June 3, 2014 – June 27, 2014

The DePaul University College of Law Center for Art, Museum & Cultural Heritage Law, Tulane University Law 
School, and the Università di Siena are partnering to offer the 2014 Summer Study Abroad Program at the Tulane-
Siena Institute for International Law, Cultural Heritage, and the Arts. The 2014 program will take place in Siena, 
Italy from June 3 – 27, 2014, and is open to law students and graduates, graduate students in other disciplines, 
and practicing attorneys. This program offers students the unique opportunity to study the complex relationship 
between international law, art and cultural heritage. It provides students with the only opportunity in the world to 
study in depth the relationship between international law and art itself, as both physical and intellectual property. 
Applications are accepted on a rolling basis until the program is full. 

For more information, visit www.law.tulane.edu/tlsabroad/Siena.aspx

Roundtable on the Reform of US Cultural Property Policy, Law and the Public Interest  
April 30, 2014

The Committee for Cultural Policy Inc. is convening a roundtable to discuss practical steps to harmonize conflicting 
laws that create uncertainty for museums and private collectors. The panel discussion will take place at The 
National Press Club in Washington, D.C. on Wednesday, 30 April. 

For more information, visit http://committeeforculturalpolicy.org/roundtable-on-reform-april-30-2014-national-
press-club-washington-dc/

 

Section of International Law 2014 Fall Meeting in Buenos Aires 
October 21 – 25, 2014

The Section of International Law will hold its 2014 Fall Meeting at the Hilton Buenos Aires from October 21 – 25, 
2014, and the A&CH Law Committee will host a program during the meeting titled, “Rough Waters: Developing 
International Legal Protections for Underwater Cultural Heritage”.

The date and time of the Committee’s program will be announced at a later date. More information regarding the 
meeting and for registration, please visit http://www.americanbar.org/calendar/2014/10/section-of-international-
law-2014-fall-meeting.html.

The Sixth Annual National Cultural Heritage Law Moot Court Competition
February 27 – 28, 2015

The next National Cultural Heritage Law Moot Court Competition will take place at the Everett McKinley  
Dirksen U.S. Courthouse in Chicago, and registration will open in August 2014.

For more information visit: http://law.depaul.edu/chmoot/


